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Boise, Idaho,

Attorneys for Appellant.

JESS HAWLEY,
OSCAR W. WORTHWINE,

Boise, Idaho,

Attorneys for Appellees. [2*]

In the District Court of the United States for the

District of Idaho, Southern Division

No. 1953

LINCOLN MINE OPERATING COMPANY,
a corporation,

Plaintiff,

vs.

MANUFACTURERS TRUST COMPANY, a cor-

poration, HURON HOLDING CORPORA-
TION, FRED TURNER and ALEXANDER
LEWIS,

Defendants.

JUDGMENT
This action came on regularly for trial, said par-

ties appearing by their attorneys. A jury of twelve

*Page numbering appearing at the foot of page of original certified

Transcript of Eecord.
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persons was regularly empaneled and sworn to try

said action and witnesses on the part of the plain-

tiff and defendant were sworn and examined. After

hearing evidence, the argument of counsel and in-

structions of the Court, the jury retired to consider

of their verdict, and subsequently returned into

court, and being called, answered to their names

and presented their written verdict, as follows:

[Title of District Court and Cause.]

"We, the jury in the above entitled case, find

for the plaintiff and assess its damages against

the defendant Huron Holding Corporation, in

the sum of $6730.70.

CARL BEESON,
Foreman."

Wherefore, by virtue of the law, and by reason of

the premises aforesaid, it is ordered and adjudged

that the plaintiff have and recover from said defen-

dant, the Huron Holding Corporation, the sum of

Sixty-seven Hundred Thirty and 70/100 Dollars

($6730.70), with interest thereon from the date

hereof until paid, together with said plaintiff's costs

and disbursements incurred in this action, amount-

ing to the sum of $79.42.

Witness The Honorable Charles C. Cavanah,

Judge of said Court, and the seal thereof this 3rd

day of March, 1938.

[Seal] W. D. McREYNOLDS,
Clerk.

[Endorsed] : Filed March 3, 1938. [4]
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[Title of District Court and Cause.]

ORDER
The application of the defendant Huron Holding

Corporation for a new trial having been presented

and after consideration of the same it is Ordered

that said application be and the same is denied.

Dated April 16, 1938.

CHARLES C. CAVANAH,
District Judge.

[Endorsed] : Filed April 16, 1938. [5]

[Title of District Court and Cause.]

ORDER ALLOWING APPEAL

The defendant, Huron Holding Corporation, hav-

ing this day filed its petition for appeal from the

judgment in the above entitled cause to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, together with an assignment of errors, and

having petitioned for an order to be made fixing

the amount of security which defendant should give

and furnish upon said appeal, and that upon the

giving of said security all further proceedings in

this court be suspended and stayed until the deter-

mination of said appeal;

Now, Therefore, It Is Ordered tliat the said de-

fendant, Huron Holding Corporation, on filing with

the Clerk of this Court a good and sufficient under-
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taking in the sum of $10,000.00 to the effect that if

the defendant, Huron Holding Corporation, shall

prosecute the said appeal to effect and answer all

damages, interest and costs if it fails to make its

plea good, then the said obligation to be void, else

to remain in full force and virtue, the said under-

taking to be approved by this court, that all pro-

ceedings in this court be and they are hereby sus-

pended and stayed until the determination of said

appeal to the United States Circuit Court of Ap-

peals for the Ninth Circuit.

Dated this 31st day of May, 1938.

CHARLES C. CAVANAH,
District Judge.

[Endorsed] : Filed May 31, 1938. [6]

[Title of District Court and Cause.]

UNDERTAKING ON APPEAL
Know All Men By These Presents : That National

Surety Corporation, a corporation created, organ-

ized and existing under and by virtue of the laws

of the State of New York, and authorized to tran-

sact a surety business in the State of Idaho, is held

and firmly bound unto Lincoln Mine Operating

Company, a corporation, in the full and just sum
of Ten Thousand Dollars ($10,000.00), lawful

money of the United States, to be paid to the said

Lincoln Mine Operating Company, a corporation,
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its successors or assigns, to which payment, well

and truly to be made, the said National Surety Cor-

poration, a corporation, binds itself, its successors

and assigns, by these presents.

Sealed with our seal, and dated this 31st day of

May, 1938.

Whereas, lately, at the February, 1938, term of

the District Court of the United States, for the

District of Idaho, Southern Division, in a suit pend-

ing in said court between Lincoln Mine Operating

Company, plaintiff, and Manufacturers Trust Com-

pany, a corporation, Huron Holding Corporation,

a corporation, Alexander Lewis, and Fred Turner,

defendants, a judgment was rendered against the

said Huron Holding Corporation, a corporation, on

March 3, 1938, at the said term of court, and the

said Huron Holding Corporation, a corporation,

has petitioned for and been allowed, by the Hon.

Charles C. Cavanah, Judge of the said District

Court, an appeal to the United States Circuit Court

of Appeals for the Ninth Circuit, and a citation has

been issued, directed to the said Lincoln Mine Oper-

ating Company, a corporation, citing it to appear

in the said United States Circuit Court of Appeals

for the Ninth Circuit, in the City of San Francisco,

State of California, within thirty days from the date

of such citation.

Now, the condition of the above obligation is such

that if the said Huron Holding Corporation, a cor-

poration, shall prosecute its said appeal to effect,
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and shall answer all damages, [7] interest, and costs

if it fail to make good its plea, then the above obli-

gation to be void; else to remain in full force and

virtue.

[Seal] NATIONAL SURETY CORPORATION,
By GEO. C. WALKER,

Its Attorney-in-fact.

Countersigned by:

GEO. C. WALKER,
Its resident agent, residing at

Boise, Idaho.

Approved May 31st, 1938

:

CHARLES C. CAVANAH,
United States District Judge.

[Endorsed] : Filed May 31, 1938. [8]

[Title of District Court and Cause.]

MANDATE
United States of America—ss.

The President of the United States of America

[Seal]

To the Honorable the Judges of the District Court

of the United States for the District of Idaho,

Southern Division—Greeting

:

Whereas, lately in the District Court of the

United States for the District of Idaho, Southern
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Division, before you, or some of you, in cause be-

tween Lincoln Mine Operating Company, a corpora-

tion, Plaintiff, and Manufacturers Trust Company,

a corporation, Huron Holding Corporation, a cor-

poration, Alexander Lewis and Fred Turner, Defen-

dants, No. 1953, a Judgment was duly filed on the

3rd day of March, 1938, which said Judgment is of

record and fully set out in said cause in the office of

the Clerk of the said District Court, to which record

reference is hereby made and the same hereby ex-

pressly made a part hereof, and as by the inspection

of the Transcript of the Record of the said District

Court, which was brought into the L^nited States

Circuit Court of Appeals for the Ninth Circuit by

virtue of an appeal prosecuted by Huron Holding

Corporation, a corporation, as appellant, against

Lincoln Mine Operating Company, a corporation,

as appellee, agreeably to the Act of Congress in

such cases made and provided, fully and at large

appears

:

And Whereas, on the third day of February, in

the year of our Lord One Thousand Nine Hundred
and thirty-nine the said cause came on to be heard

before the said Circuit Court of Appeals, on the

said Transcript of the Record, and was duly sub-

mitted: [9]

On Consideration AVhereof , It is now here ordered

and adjudged by this Court that the judgment of

the said District Court in this cause be, and hereby

is affirmed, with costs in favor of the appellee and

against the appellant.
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It is further ordered and adjudged by this Court

that the appellee recover against the appellant for

its costs herein expended, and have execution

therefor.

(February 7, 1939).

You, Therefore, Are Hereby Commanded, That

such execution and further proceedings be had in

the said cause as according to right and justice and

the laws of the United States ought to be had, the

said appeal notwithstanding.

Witness, the Honorable Charles E. Hughes, Chief

Justice of the United States, the 9th day of March,

in the year of our Lord One Thousand Nine Hun-

dred and thirty-nine.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

[Endorsed] : Filed March 13, 1939. [10]

[Title of District Court and Cause.]

NOTICE OF ATTORNEYS' LIEN.

Notice Is Hereby Given, That the undersigned at-

torneys claim a lien for their services upon the

cause of action in the above entitled cause, and any

judgment rendered therein for the plaintiff, upon

all papers in their possession in connection with

said cause, and all monies in their hands or in the

hands of the adverse party, or in the hands of any

surety for the said adverse party, upon appeal for

costs or supersedeas, and upon all personal property
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mentioned and described in plaintiff's complaint

and involved in this cause of action, together with

interest due and to become due thereon from March

3, 1938. Said claim is for the agreed sum of 331/3%

of the recovery in said action, either in money or in

property, together with costs and expenses due

to such attorneys in said cause, or connected there-

with, no part of which has been paid.

Dated: January 26, 1939.

W. H. LANGROISE,
E. H. CASTERLIN,
SAM S. GRIFFIN,

Attorneys for Plaintiff,

Residence: Boise, Idaho.

[Endorsed] : Filed Jan. 27, 1939. [11]

[Title of District Court and Cause.]

MOTION FOR SATISFACTION OF
JUDGMENT.

Comes Now, the Huron Holding Corporation, a

corporation, the defendant in the above entitled

action, for itself and on behalf of the National

Surety Corporation, a corporation, which is the

surety on that certain supersedeas bond in the

amount of $10,000.00 filed in the above entitled

action, and moves the above entitled court to make
and enter an order satisfying the judgment made
and entered herein against the Huron Holding Cor-

poration, a corporation, which said judgment was

entered upon the 3rd day of March, 1938, and was
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in the amount of $6,730.70, together with costs in-

curred by said plaintiff in this court in the amount

of $79.42, and costs awarded it by the Circuit Court

of Appeals for the Ninth Circuit, upon the grounds

and for the reason that said judgment including

costs has been fully paid and discharged, and that

the same was paid as follows, to-wit : [12]

I.

That the said defendant, Huron Holding Corpo-

ration, a corporation organized and existing under

the laws of the State of New York, has paid the

sum of $4,805.55 upon said judgment ; that said sum

was paid by said defendant upon said judgment

upon about the first day of March, 1939, under a

levy and warrant of attachment issued out of the

Supreme Court of the State of New York, County

of New York, in the case of Manufacturers Trust

Company, a corporation, plaintiff, vs. Lincoln Mine

Operating Company, a corporation, defendant,

which case is pending in the Supreme Court of the

State of New York, for the County of New York,

and in which said cause the following proceedings

were had:

(a) That on or about the 29th day of June, 1938,

the said Manufacturers Trust Company filed an

action against the Lincoln Mine Operating Com-
pany, the judgment creditor herein, in the Supreme

Court of the State of New York, for the County of

New York, and caused a warrant of attachment to

be issued against any property found in New York
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County belonging to the said Lincoln Mine Operat-

ing Company; that the situs of the judgment ob-

tained in the above entitled cause was in the State

of New York by reason of the fact that the judg-

ment creditor, the Huron Holding Corporation, was

a citizen and resident of the State of New York.

(b) That said warrant of attachment was served

upon the Huron Holding Corporation, a corpora-

tion, by the Sheriff of New York County on or

about the 12th day of July, 1938, and that the said

Sheriff by said warrant of attachment attached the

said judgment which was entered in this court [13]

against the defendant herein, Huron Holding Corpo-

ration, a corporation, upon the 3rd day of March,

1938, in the amount of $6,730.70.

(c) That the said Huron Holding Corporation,

pursuant to said writ of attachment, on or about the

15th day of July, 1938, executed and delivered to

said Sheriff its certificate specifying the indebted-

ness owing by it to said Lincoln Mine Operating

Company upon said judgment.

(d) That the said Sheriff of New York County

on July 19, 1938, duly filed his report and appraisal

of said property so attached.

(e) That the said plaintiff herein, Lincohi Mine
Operating Company, was duly served with process

in the said case pending in the State of New York
on July 18, 1938.

(f ) That the said Lincoln Mine Operating Com-
pany, a corporation, the defendant in the New York
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action, defaulted and failed to appear in the New

York court in said cause.

(g) That on February 25, 1939, a judgment was

recovered in said New York action against the said

Lincoln Mine Operating Company in the total

amount of $15,842.02.

(h) That thereafter an execution upon said

judgment was had against the property attached,

to-wit

:

The judgment held aaginst the Huron Holding

Corporation by the Lincoln Mine Operating Com-

pany entered in this court on the 3rd day of March,

1938.

(i) That the said Sheriff of New York County,

by virtue of said warrant of attachment, judgment

and execution, on or about the first day of March,

1939, collected and [14] received from the Huron

Holding Corporation the sum of $4,805.55, which is

the amount of the judgment obtained in this court,

together with interest and costs, less one-third

thereof, which said one-third is claimed by the at-

torneys for the plaintiif, Lincoln Mine Operating

Company, as attorneys' fees by virtue of a lien filed

by them on the judgment in the above entitled court.

(j) That the said Sheriff of New York County

has paid to the Manufacturers Trust Company the

amount so collected by him less his legal fees and

expenses, to-wit, the sum of $4,642.42, which amount

the Manufacturers Trust Company has applied upon

the judgment entered and recovered by it in the

Supreme Court of New York for New York County

against the Lincoln Mine Operating Company.
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That all the facts above set forth are shown by

the affidavit of Leonard G. Bisco, which is hereto

attached and marked Exhibit 1, to which said affi-

davit of Leonard Gr. Bisco is attached a certified

copy of the judgment roll in the case of Manufac-

turers Trust Company, a corporation, plaintiff, vs.

Lincoln Mine Operating Company, defendant, which

certified copy of judgment roll is attached to the

affidavit of Leonard G. Bisco and marked Exhibit

A, and to which is attached a certified copy of the

warrant of attachment, which is attached to the affi-

davit of Leonard G. Bisco and marked Exhibit B,

and to which is attached a certified copy of the in-

ventory of the attached property, which is attached

to the affidavit of Leonard G. Bisco and marked

Exhibit C. [15]

That all of said certified copies relate to the

papers and files and judgment roll in said case of

Manufacturers Trust Company vs. Lincoln Mine

Operating Company pending in the Supreme Court

of the State of New York, for the County of New
York, and are duly certified according to law.

That also attached hereto is the affidavit of Wil-

liam L. Schneider, marked Exhibit 2, to which is

attached the following named papers in the case

pending in New York entitled "Manufacturers

Trust Company, plaintiif, vs. Lincoln Mine Oper-

ating Company, defendant":

Exhibit A : Copy of Summons and Complaint.

Exhibit B: Copy of Warrant of Attachment

and affidavit in aid thereof.
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Exhibit C: Copy of affidavit which shows serv-

ice upon the Lincoln Mine Operating Company.

Exhibit D: Copy of transcript of judgment en-

tered in said Supreme Court of New York, County

of New York, in said cause.

Also attached hereto is the affidavit of Lester R.

Bessell, the Vice-President and Assistant-Treasurer

of Huron Holding Corporation, a corporation,

marked Exhibit 3, to which affidavit is attached as

Exhibit A, Notice of Property Attached, which

shows the attachment of $6,730.70 with interest from

March 3, 1938, the same being the amount of and

the judgment obtained in this court against the

said Huron Holding Corporation, and to which is

attached the receipt of John T. Lliggins, Sheriff of

New York County, State of New York, showing the

payment by said Huron Holding Corporation to

said Sheriff in said cause of the amount of $4,805.55.

[16]

That all of said affidavits, to-wit, the affidavits of

Leonard G. Bisco, William L. Schneider and Lester

R. Bessell, and the exhibits attached thereto, includ-

ing said certified copies, are hereby referred to

and by this reference are hereby made a part

thereof.

11.

That on or about the 27th day of January, 1939,

W. H. Langroise, Sam S. Griffin, and E. H. Caster-

lin, attorneys for the Lincoln Mine Operating Com-
pany, a corporation, the plaintiff in this action,

served upon the Huron Holding Corporation, a cor-
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poration, and the National Surety Corporation, a

corporation, as surety upon a supersedeas bond in

the above entitled action, and filed in the above en-

titled court a notice of attorneys' lien wherein said

attorneys claimed a lien for their services upon the

cause of action of the plaintiff in the above entitled

action and any judgment rendered therein for the

agreed sum of 331/3% of the recovery in said action,

either in money or in property, together with costs

and expenses due such attorneys in said cause or

connected therewith, and that said attorneys claim

that they have $367.23 due them from the said plain-

tiff as costs and expenses in the prosecution of said

action. That one-third of said judgment with inter-

est thereon amounts to the sum of $2,380.0-5. That

the said defendant herein, Huron Holding Corpora-

tion, has paid to said William H. Langroise, Sam S.

Griffin and E. H. Casterlin, the said sum of $2,-

380.05, and in addition to the pa3anent of said sum

has paid to said attorneys on their claim for costs

and expenses the said [17] the said further sum of

$367.23 or a total of $2,747.28, and the said attorneys

have satisfied their lien claim by written satisfaction

filed in the above entitled cause, which written satis-

faction shows the payment to said attorneys of the

said sum of $2,747.28.

This motion is made upon the records and files

in this action and upon the affidavits of Leonard G.

Bisco, William L. Schneider and Lester R. Bessell,

which are hereto attached and served herewith, and

the exhibits referred to in said affidavits, and certi-
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fied copy of the judgment roll, certified copy of war-

rant of attachment, and certified copy of inventory

of attached property which are attached to the affi-

davit of Leonard (t. Bisco. That a copy of said Sat-

isfaction of Lien for attorneys' fees is hereto at-

tached and marked Exhibit No. 4.

Wherefore, the Huron Holding Corporation, a

corporation, moves the above entitled court to make

and enter an order fully satisfying the judgment

herein made and entered upon the 3rd day of March,

1938, and to satisfy the amount directed to be paid

in the mandate from the Circuit Court of Appeals

of the Ninth Circuit.

JESS HAWLEY,
OSCAR W. WORTHWINE,
HAWLEY & WORTHWINE,

Residence: Boise, Idaho,

Attorneys for Defendant.

(Service accepted) [18]
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EXHIBIT ''A"

Supreme Court of the State of New York,

County of New York

MANUFACTURERS TRUST COMPANY,
Plaintiff,

against

LINCOLN MINE OPERATING COMPANY,
Defendant.

SUMMONS
To the Above Named Defendant:

You Are Hereby Summoned to answer the com-

plaint in this action and to serve a copy of your

answer, or, if the complaint is not served with this

summons, to serve a notice of appearance, on the

Plaintiff's Attorney within twenty days after the

service of this summons, exclusive of the day of

service. In case of your failure to appear or answer,

judgment wdll be taken against you by default for

the relief demanded in the complaint.

Dated June 28th, 1938.

NEWMAN & BISCO,
Attorneys for Plaintiff.

(Office and Post Office Address)

165 Broadway, Borough of

Manhattan, City of New York.

[19]
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[Title of New York Court and Cause.]

COMPLAINT

Plaintiff, by Newman & Bisco, its attorneys, for

its complaint herein, alleges

:

1. That plaintiff is a domestic corporation.

2. Upon information and belief, that at the

times hereinafter mentioned defendant was and still

is a foreign corporation organized and existing un-

der the laws of the State of Idaho.

3. Upon information and belief, that defendant

has never been authorized to do business in the

State of New York.

4. That on or about June 14, 1929, in the City

and State of New York, defendant, for value re-

ceived, made and delivered to one Alexander Lewis

its written promissory note for $10,000, a photo-

static copy of which is hereto annexed, marked '

' Ex-

hibit A" and made part hereof.

5. That thereafter and before maturity, said note

was duly endorsed by said Alexander Lewis and so

endorsed was delivered to Plaintiff, which is now

the owner and holder thereof.

6. That prior to the commencement of this ac-

tion, payment of said note was duly demanded ac-

cording to its tenor, but the same was not paid.

7. That there is now due and owing to plaintiff

upon said promissory note the sum of $10,000.00

with interest thereon from elune 14th, 1929, no part

of which has [20] been paid, although duly de-

manded.
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Wherefore, plaintiff demands judgment against

defendant in the sum of $10,000.00 with interest

thereon from June 14, 1929, besides the costs and

disbursements of this action.

NEWMAN & BISCO,
Attorneys for plaintiff.

Office & P. O. Address 165

Broadway, Borough of Man-

hattan, City of New York.

[21]

[Title of New York Court and Cause.]

AFFIDAVIT FOR WARRANT
OF ATTACHMENT

State of New York,

County of New York—ss.

William L. Schneider, being duly sworn, deposes

and says:

That the above entitled action is one to recover a

sum of money only as specified in Section 902 of the

Civil Practice Act. That said action is brought to

recover upon a promissory note executed and deliv-

ered by defendant to one Alexander Lewis, dated

June 14, 1929, in the sum of $10,000, payable on de-

mand at the office of the j^laintiff, 139 Broadway,

New York City. This note was duly endorsed and

delivered by said payee thereof and is now held and

owned by the plaintiff herein, as set forth in the

verified complaint herein, hereto attached, marked

''Exhibit A" and made part hereof. [22]
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That the defendant is a foreign corporation and is

not a resident of the State of New York and that at

all the times in question herein said corporation was

and still is a resident of and doing business in the

State of Idaho, in which it was incorporated and

that said defendant has never been authorized to do

business within the State of New York and is not

now doing business within said state. That the prin-

cipal office and place of business of the defendant

is in Boise, Idaho.

That plaintiff has commenced the above entitled

action against defendant for the cause of action

above stated and has issued a summons herein, a

copy of which is hereto annexed and made part

hereof, but that no service thereof has been made

upon the defendant.

That no previous application for any warrant of

attachment has been made in this action to any

Court or Justice and that no warrant of attachment

for similar relief has ever been granted here.

Dated June 29, 1938.

W. L. SCHNEIDER. [23]

[Title of New York Court and Cause.]

AFFIDAVIT

State of Idaho,

County of Ada—ss.

Marvin E. Wright, being duly sworn, deposes and

says

:
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That he is a deputy Sheriff of Ada County, State

of Idaho, and that on the 18th day of July, 1938,

at Owyhee Hotel, City of Boise, Ada County, State

of Idaho, he served the summons and complaint in

the above entitled action on Lincoln Mine Operating

Company, an Idaho corporation, the defendant

therein named, by delivering to and leaving a true

copy of each thereof personally with William I.

Phillips, an officer of said corporation, to wit, its

President.

Deponent knew^ said corporation so served as

aforesaid to be the same corporation mentioned and

described in said summons and complaint as the

defendant therein, and knew said William I. Phil-

lips to be such officer thereof at that time.

Deponent is over the age of 21 years and not a

jDarty to the action.

MARVIN E. WRIGHT.

Subscribed and sworn to before me this 23rd day

of July, 1938.

[Notarial Seal] WALTER G. BELL,
Notary Public for the State of Idaho, residing at

Boise, therein. My commission expires Febru-

ary 17, 1939. [24]

[Title of New York Court and Cause.]

MINUTES OF THE COURT OF
FEBRUARY 25, 1939

Upon reading and filing the annexed affidavit of

regularity of Benjamin Gothelf, sworn to the 23rd
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day of February, 1939, and upon the deposition of

Alfred D. Rubin, sworn to the 24th day of Febru-

ary, 1939, and upon all previous papers, pleadings

and proceedings made, had and filed herein, and it

appearing to the satisfaction of this Court that the

summons and complaint was duly served on the de-

fendant, Lincoln Mine Operating Company, by per-

sonal service outside of the State of New York, and

that the action is brought upon one of the causes of

action specified in Section 902 of the Civil Practice

Act, and that an attachment against the property of

the defendant was duly issued by this Court to the

Sheriff of New York County who duly levied

thereon, and that the time for said defendant to ap-

pear or answer herein has expired, and has not been

extended by stipulation or otherwise, and said de-

fendant has not answered or appeared herein, and

it further appearing to the satisfaction of this [25]

Court that the defendant, Lincoln Mine Operating

Company is indebted to the plaintiff in the sum of

$10,000.00 with interest from the 14th day of June,

1929,

Now, on motion of Newman & Bisco, attorneys

for the plaintiff it is

Ordered, that the Clerk of the Court be and he

hereby is directed to enter a judgment in favor of

the plaintiff. Manufacturers Trust Company of 55

Broad Street, in the Borough of Manhattan, City

and State of New York, against the defendant, Lin-

coln Mine Operating Company, in the sum of $10,-

000.00 with interest in the sum of $5,806.67, a total
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of $15,806.67, together with costs and disbursements

to be taxed by the Clerk of this Court, and that the

plaintiff. Manufacturers Trust Company, have exe-

cution against said defendant therefor.

Enter

T AL
J. S. C.

[Endorsed]: Filed Feb. 27, 1938 (State Court.)

[26]

[Title of New York Court and Cause.]

JUDGMENT
Upon reading and filing the order of Mr. Justice

Timothy A. Leary, dated the 25th day of February,

1939,

Now^, on motion of Newman & Bisco, attorneys

for the plaintiff herein, it is

Adjudged, that the plaintiff. Manufacturers Trust

Company, of 55 Broad Street, Borough of Manhat-

tan, City and State of New York, do recover of the

defendant, Lincoln Mine Operating Company of the

City of Boise, State of Idaho, the sum of $10,000.00,

with interest in the sum of $5,806.67, together with

costs and disbursements in the sum of $35.35, mak-

ing in all a total of $15,842.02 and that the plaintiff.

Manufacturers Trust Company, have execution

therefor.

Dated, New York, February 27th, 1939.

ARCHIBALD R. WATSON,
Clerk. [27]
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['I'itle of New York Court and Cause.]

WARRANT OF ATTACHMENT
The People of the State of New York to the Sheriff

of the County of New York:

Whereas, an application has been made to the

Justice granting this warrant by the above named

plaintiff, for a warrant of attachment against the

property of Lincoln Mine Operating Company, the

defendant in the above entitled action, and whereas

a summons has been duly issued in this action and

it appears to the satisfaction of the Justice grant-

ing this warrant, by the verified complaint of the

plaintiff* and by the affidavit of William L. Schnei-

der, sworn to the 29th day of June, 1938, that the

action is brought upon one of the causes of action

specified in Section 902 of the Civil Practice Act,

and that said cause of action exists in favor of the

above named plaintiff against the above named de-

fendant to recover a sum of money only, to-wit, the

sum of $10,000.00 with interest thereon from June

14, 1929, by reason of defendant's liability on the

promissory note made and executed by it and now
lawfully held and owned by plaintiff, a copy of

which note is attached to and made a part of plain-

tiff's said verified complaint, and it appearing that

plaintiff is entitled to recover said sum from the

defendant over and above all set-offs and counter-

claims known to plaintiff, and [28] whereas it fur-

ther appears to the satisfaction of the undersigned

that plaintiff herein is entitled to a warrant of at-
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tachment against the property of the defendant

herein upon the ground that the defendant is a for-

eign corporation and is not a resident of the State

of New York, and \Yhereas plaintiff has given the

undertaking required by law,

You Are Hereby Commanded and Required

to attach and safely keep so much of the

Property within your County which the said

defendant, Lincoln Mine Operating Company,

has or which it may have at any time

before final judgment in this action, as will satisfy

the plaintiff's said demand as hereinabove set forth,

together with costs and disbursements, and that you

proceed herein in the mamier and make your return

herein within the time prescribed by law.

Witness, Hon. Aron Steuer, one of the Justices of

said Supreme Court, at the County Court House, in

the City and County of New York, on the 12th day

of July, 1938.

ARON STEUER,
Justice of the Supreme Court

of the State of New York.

NEWMAN & BISCO,
Attorneys for plaintiff.

Office & P. O. Address 165

Broadway, Borough of Man-
hattan, City of New York.
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(On reverse side:)

"Received Powers July 12, 1938, Fee $5.55. At-

tachment merged into Judgment execution issued

3-1-39. 03146.

DANIEL E. FINN, JR.,

Sheriff,

WILLIAM M. POWERS,
Deputy." [29]

[Title of New York Court and Cause.]

WARRANT OF ATTACHMENT ISSUED

July 12, 1938, for $10,000.00.

Inventory, made pursuant to Section 921 of the

Civil Practice Act of the property of the Defendant

Lincoln Mine Operating Company in the above ac-

tion so far as the same has come to the hands, pos-

session or knowledge of the Sheriff of the County of

New York, by virtue of a Warrant of Attachment

issued herein by Hon. Aron Steuer, taken with the

assistance of Max Cohen and George Welch two dis-

interested freeholders, duly appointed and sworn to

assist in taking the same, this 22nd day of July,

1938.

A certificate from Huron Holding Corpora-

tion, a New York corporation, at 55 Broad

Street, City, County and State of New York,

that it is the defendant against which judgment

was entered in favor of the above named Lin-

coln Mine Operating Company as plaintiff in

the United States District Court for the Dis-
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trict of Idaho, Southern Division, on or about

March 3, 1938, for $6,730.70, with interest

thereon from March 3, 1938, and that said judg-

ment is still unpaid—subject to the rights of

said Huron Holding Corporation on the appeal

taken by it from said judgment and now pend-

ing in said court.

$6730.70. [30]

And the aggregate value thereof is appraised by

them the sum of Six Thousand and Seven Hundred

Thirty and 70/100 Dollars.

GEORGE WELCH,
MAX COHEN,

Appraisers.

County of New York—ss.

I Certify that the foregoing is the inventory and

appraisal of the property levied on and attached by

me on the 12 day of July, 1938, as the property of

the Defendant Lincoln Mine Operating Company

under and pursuant to the Warrant of Attachment

above described.

DANIEL E. FINN, JR.,

Sheriff of the County of New York. [31]

The People of the State of New York

To the Sheriff of the County of New York,

Greeting

:

Whereas, judgment was rendered on the 27th day

of February, 1939, in an action in the Supreme

Court of the State of New York, between Manufac-
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turers Trust Company, plaintiff, and Lincoln Mine

Operating Company, defendant, in favor of said

Manufacturers Trust Company, plaintiff, against

said Lincoln Mine Operating Company, defendant,

for the sum of $15,842.02 as appears to us by the

judgment roll filed in the office of the Clerk of the

Supreme Court, County of New York, and

Whereas, a transcript of the said judgment was

docketed in your county on the 27th day of Febru-

ary, 1939, and the sum of $15,842.02 is now actually

due thereon, and

Whereas, a warrant of attachment was on the 12th

day of July, 1938, duly issued in said action, di-

rected to you and a levy having been duly made

thereunder upon property of the judgment debtor;

Therefore, We Command You, that you satisfy

said judgment out of the personal property at-

tached and if that is insufficient out of the real

property attached, and return this execution within

sixty (60) days after its receipt by you, to the Clerk

of the Supreme Court of the State of New York,

County of New York.

Witness, Hon. Timothy A. Leary, one of said

Justices of said Supreme Court at the County of

New York, the 28th day of February, 1939. [32]

NEWMAN & BISCO,
Attorneys for plaintiff.

Office and P. O. Address, 165

Broadway, Borough of Man-
hattan, City of New York.
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(On reverse side of sheet:)

''I have made on the within execution the

sum of 4,642.42 and I can find no property, per-

sonal or real, whereof I can make the residue.

DANIEL E. FINN, JR.,

Sheriff,

WILLIAM M. POWERS,
Deputy." [33]

EXHIBIT ''A"

[Title of New York Court and Cause.]

NOTICE OF PROPERTY ATTACHED

To Huron Holding Corporation,

45 Beaver Street,

Borough of Manhattan,

City of New York.

Please Take Notice, that by virtue of the w^arrant

of attachment issued in this action, a certified copy

of which is herewith served upon and left with you,

I have levied upon and do hereby levy upon the

judgment obtained by the defendant, Lincoln Mine

Operating Company, a foreign corporation organ-

ized and existing under the laws of the State of

Idaho, as plaintiff, against you, Huron Holding Cor-

poration, a New^ York corporation, as defendant,

on the 3rd day of March, 1938, for the sum of $6,-

730.70 with interest thereon from March 3, 1938,

which judgment was obtained and filed in the

United States District Court for the District of
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Idaho, Southern Division, on or about March 3,

1938.

Dated, New York, July 12, 1938.

DANIEL E. FINN, JR.,

Sheriff of New York County. [34]

'^EXHIBIT A"
July 15, 1938

Daniel E. Finn, Jr., Esq.,

Sheriff, New York County,

Hall of Records,

31 Chambers Street,

New York City.

Dear Sir:

Referring to the certified copy of the warrant of

attachment and your notice of property attached,

served by you upon us on July 12, 1938, in the action

entitled "Supreme Court, New York County, Manu-

facturers Trust Company, Plaintiff, against Lincoln

Mine Operating Company, Defendant", we beg to

inform you that the undersigned, Huron Holding

Corporation, is the defendant against which judg-

ment was entered in favor of the above named Lin-

coln Mine Operating Company, as plaintiff, in the

United States District Court for the District of

Idaho, Southern Division, on or about March 3,

1938, for the sum of $6,730.70 with interest thereon

from March 3, 1938, and that the said judgment is
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still unpaid, subject to our rights on the appeal

taken by us from said judgment and now pending

in said court.

Very truly yours,

[Corporate Seal] HURON HOLDING
CORPORATION,

(Sgd) LESTER R. BESSELL,
Vice President and

Assistant Treasurer.

Attest

:

(Sgd) CHAS. M. CLOSE,
Secretary. [35]

Office of the Sheriff of the County of New York

31 Chambers Street

Nature of Process—Attachment

Manufacturers Trust Co., Plaintiff,

vs.

Lincoln Mine Operating Co., Defendant.

New York, March 1, 1939

Received from Huron Holding Corp., Four Thou-

sand eight hundred five-55,/100 Dollars, in the above-

entitled action, as per itemized statement hereon.

DANIEL E. FINN, JR.,

Sheriff.

Per: WILLIAM M. POWERS,
Deputy Sheriff.

$4,805.55

[Endorsed] : Filed March 13, 1939. [36]
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[Title of District Court and Cause.]

PARTIAL SATISFACTION OF JUDGMENT
AND FULL SATISFACTION OF ATTOR-
NEYS' LIEN THEREON.

William H. Langroise, Sam S. Griffin, and E. H.

Castlerlin, attorneys of record for the above named

plaintiff, as such attorneys and for and on behalf

of said plaintiff do hereby acknowledge receipt from

Huron Holding Corporation, a corporation, the

above named defendant, of the sum of $2747.27 as

part payment on, and partial satisfaction of, that

certain judgment entered in the above entitled cause

and court on March 3, 1938, for the total sum of

$6,730.70, with District Court costs of $79.42, and

costs in the United States Circuit Court of Appeals

for the Ninth Circuit in the sum of $20.00, which

said judgment, costs and interest thereon to date

hereof is, and said payment is applicable, as fol-

lows: [37]

Principal of Judgment $6,730.70

District Court Costs 79.42

Appellate Court Costs 20.00

6% Interest to date hereof 415.50

Total $7,245.62

Paid as aforesaid $2,747.27

Balance of principal judgment and

costs unsatisfied by such payment $4,498.35

And said attorneys do further hereby acknowl-

edge receipt of said sum as applicable to, and as
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payment to them in full satisfaction of their at-

torneys' lien against any and all moneys payable by

defendant upon said judgment, which lien was filed

with the Clerk of the above entitled Court upon the

27th day of January, 1939.

It is understood that the payment of the above

sum in satisfaction of said attorney's lien shall not

prejudice said Huron Holding Corporation, a cor-

poration, or its surety, the National Surety Corpo-

ration, a corporation, from contending that the re-

mainder of said judgment has been otherwise paid.

Dated this 8th day of March, 1939.

WILLIAM H. LANGROISE,
SAM S. GRIFFIN,
E. H. CASTERLIN,

By SAM S. GRIFFIN.

[Endorsed] : Filed March 13, 1939. [38]

[Title of District Court and Cause.]

MOTION FOR JUDGMENT ON APPEAL
BOND AFTER REMAND.

Now comes Lincoln Mine Operating Company, a

corporation, the plaintiff in the above entitled cause,

and shows to this Court that Huron Holding Cor-

poration, a corporation, the defendant therein,

prayed and obtained an appeal from the final judg-

ment in this cause to the United States Circuit

Court of Appeals for the Ninth Circuit, all of
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which appears from the records of this Court; that

the said Huron Holding Corporation, a corporation,

for the purposes of said appeal filed herein an ap-

peal and supersedeas bond; that the National

Surety Corporation, for and on behalf of the said

defendant, did, on the 31st day of May, 1938, exe-

cute said appeal and supersedeas bond in the sum

of Ten Thousand ($10,000.00) Dollars, payable to

the Lincoln Mine Operating Company, a corpora-

tion, and that said bond was approved by Charles

C. Cavanah, United States District Judge; that the

said appeal has been determined and the said judg-

ment affirmed by the said appellate court, as shown

by the mandate of the United States Circuit Court

of Appeals for the Ninth Circuit, which was filed

in this (^ourt on the 13th day of March, 1939, and

which is now presented as a part of this motion

;

Wherefore, plaintiff prays that in accordance

with the judgment and mandate of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, and pursuant to Rule 73(f) of the Federal

Rules of Civil Procedure, judgment be entered

herein in favor of the plaintiff and against the Na-

tional Surety [39] Corporation for the amount of

said judgment, to-wit: the sum of Six Thousand

Seven Hundred Thirty and 70/100 Dollars ($6,-

730.70) principal, and Seventy Nine and 42/100

Dollars ($79.42) costs, with interest from the date

of the rendition of said judgment in this Court,

to-wit: March 3rd, 1938, and that the plaintiff do

have execution therefor and any and all other or-
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ders and process in aid of said judgment ; and that

notice of this motion be given to the said National

Surety Corporation, a corporation, pursuant to said

Rule 73(f) in the manner therein provided and

for such time as this Court prescribed.

A copy of said bond is attached hereto and

marked Exhibit "A".

WILLIAM H. LANGROISE,
SAM S. CtRIFFIN,

E. H. CASTERLIK

[Endorsed] : Filed March 14, 1939. [40]

[Title of District Court and Cause.]

ANSWER OF NATIONAL
SURETY CORPORATION

Comes now, the National Surety Corporation, a

corporation, and answering the motion of the plain-

tiff for judgment on appeal bond after remand, ad-

mits, alleges and denies as follows

:

I.

Admits that the Huron Holding Corporation, a

corporation, the defendant in the above entitled

cause, prayed and obtained an appeal from the final

judgment in the above entitled court to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, and that the said Huron Holding Cori)oration,

a corporation, for the purposes of said appeal filed

in this action an appeal and supersedeas bond. That
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the said National Surety Corporation, for and on

behalf of the said defendant, did on the 31st day of

May, 1938, execute said appeal and supersedeas

bond in the sum of [44] $10,000.00, payable under

the terms and conditions set forth in said bond, a

copy of which is attached to said motion, and that

the said bond was approved by Charles C. Cavanah,

United States District Judge.

II.

Admits that the said appeal has been determined

and the said judgment affirmed by said appellate

court as shown by the mandate of the United States

Circuit Court of Appeals for the Ninth Circuit,

which was filed in this court on the 13th day of

March, 1939.

Further answering said motion, the said National

Surety Corporation, a corporation, alleges that the

said judgment obtained by the Lincoln Mine Oper-

ating Company against the Huron Holding Corpo-

ration, a corporation, was paid in the following-

manner :

(a) That on the 13th day of March, 1939, the

Huron Holding Corporation, a corporation, paid to

the said plaintiff and its attorneys the sum of

$2,747.28, the same being payment and satisfaction

of a certain attorneys' lien that had been filed by the

attorneys for the above named plaintiff, and the said

Huron Holding Corporation, a corporation, took

and received from the attorneys for said plaintiff

a partial satisfaction of said judgment and a full
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satisfaction of their lien for attorneys' fees and ex-

penses, which said satisfaction was filed in the above

entitled court on the 13th day of March, 1939, and is

now a part of the records and files in the above en-

titled cause, and to which said partial satisfaction

reference is hereby made. [45]

(b) That all the rest and residue and remainder

of said judgment was paid by the said Huron Hold-

ing Corporation upon the 3rd day of March, 1939,

when it paid the sum of $,805.55 to the Sheriff of

New York County, State of New York, as garnishee

in an action brought in the Supreme Court of the

State of New York for New York County, entitled

Manufacturers Trust Company, a corporation,

plaintiff, vs. Lincoln Mine Operating Company, a

corporation, defendant. That the facts concerning

said action and said payment are as follows

:

1. That on or about the 29th day of June, 1938,

the said Manufacturers Trust Company filed an ac-

tion against the Lincoln Mine Operating Company,

the judgment creditor herein, in the Supreme Court

of the State of New York, for the County of New
York, and caused a warrant of attachment to be

issued against any property found in New York
County belonging to the said Lincoln Mine Operat-

ing Company; that the situs of the judgment ob-

tained in the above entitled cause was in the State

of New York by reason of the fact that the judg-

ment creditor, the Huron Holding Corporation, was

a citizen and resident of the State of New York.
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2. That said warrant of attachment was served

upon the Huron Holding Corporation, a corpora-

tion, by the Sheriff of New York County on or about

the 12th day of July, 1938, and that the said Sheriff

by said warrant of attachment attached the said

judgment w^hich was entered in this court against

the defendant herein, Huron Holding Corporation,

a corporation, upon the 3rd day of March, 1938, in

the amount of $6,730.70. [46]

3. That the said Huron Holding Corporation,

pursuant to said writ of attachment, on or about the

15th day of July, 1938, executed and delivered to

said Sheriff its certificate specifying the indebted-

ness owing by it to said Lincoln Mine Operating

Company upon said judgment.

4. That the said Sheriff of New York County on

July 19, 1938, duly filed his report and appraisal of

said property so attached.

5. That the said plaintiff herein, Lincoln Mine

Operating Company, was duly served with process

in the said case pending in the State of New York

on July 18, 1938.

6. That the said Lincoln Mine Operating Com-

pany, a corporation, the defendant in the New York

action, defaulted and failed to appear in the New
York court in said cause.

7. That on February 25, 1939, a judgment was

recovered in said New York action against the said

Lincoln Mine Operating Company in the total

amount of $15,842.02.
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8. That thereafter an execution ujoon said judg-

ment was had against the property attached, to-wit

:

The judgment held against the Huron Holding

Corporation by the Lincoln Mine Operating Com-

pany entered in this court on the 3rd day of March,

1938.

9. That the said Sheriff of New York County, by

virtue of said warrant of attachment, judgment and

execution on or about the 1st day of March, 1939,

collected and received from the Huron Holding Cor-

poration the sum of $4,805.55. [47]

(c) That the said Huron Holding Corporation,

a corporation, the defendant in the above entitled

action, did on the 13th day of March, 1939, file in

the above entitled cause a motion to have the court

make and enter an order satisfying the judgment

in the above entitled cause, and did attach to said

motion the affidavit of Leonard G. Bisco, to which

affida^dt was also attached a certified copy of the

judgment roll in the case of Manufacturers Trust

Company, a corporation, plaintiff, vs. Lincoln Mine

Operating Company, a corporation, defendant,

which said judgment roll was a true and correct

transcript, duly certified to, of the proceedings in

said cause in the Supreme Court of New York for

New York County. That also attached to said affi-

davit of Leonard G. Bisco and marked Exhibit B
was a certified copy of the warrant of attachment,

and there was also attached to said affidavit of

Leonard G. Bisco a certified copy of the inventory

of attached property which is marked Exhibit C.
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That there is also attached to the said motion of

the Huron Holding Corporation filed in the above

entitled court on the 13th day of March, 1939, the

affidavit of William L. Schneider, to which is at-

tached copies of the following named papers in the

case pending in the Supreme Court of New York

for the County of New York, entitled Manufactur-

ers Trust Company, plaintiff, vs. Lincoln Mine Op-

erating Company, defendant, said papers being

marked as follows:

Exhibit A: Copy of summons and complaint.

Exhibit B : Copy of warrant of attachment and

affidavit in aid thereof.

Exhibit C: Copy of affidavit which shows serv-

ice upon the Lincoln Mine Operating Company. [48]

Exhibit D: Copy of transcript of judgment en-

tered in said Supreme Court of New York, County

of New York, in said cause.

That there is also attached to said motion for

satisfaction of judgment, which said motion was

filed on the 13th day of March, 1939, as Exhibit 3,

the affidavit of Lester R. Bessell, the Vice-President

and Assistant-Treasurer of the Huron Holding Cor-

poration, a corporation, which affidavit shows the

attachment of $6,730.70 with interest thereon from

March 3, 1938, the same being the amount of the

judgment obtained in this court against the said

Huron Holding Corporation, and that to the said

affidavit of Lester R. Bessell is attached the receipt

of John T. Higgins, Sheriff of New York County,

State of New York, showing the payment by said
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Huron Holding Corporation to said Sheriff in said

cause of the amount of $4,805.55.

(d) That the said payment by said Huron Hold-

ing Corporation of said $4,805.55 as shown by the

said affidavits and exhibits attached to said motion,

and the payment of said $2,747.28 more than exceeds

the total amount of principal and interest due on the

said judgment obtained by the plaintiff herein

against said Huron Holding Corporation.

(e) That this answering surety corporation

hereby refers to and incorporates herein by this

reference all of the papers referred to and filed

herein as a part of the motion of the said Huron

Holding Corporation to have said judgment satis-

fied, and particularly hereby refers to and by this

reference incorporates herein the affidavit of Leon-

ard G. Bisco and the exhibits attached to said affi-

davit, and hereby refers to and incorporates herein

the affidavit of William L. Schneider and the ex-

hibits attached thereto, and [49] also the affidavit

of Lester R. Bessell and the exhibits attached

thereto, and hereby incorporates herein by this ref-

erence the affidavit of Oscar W. Worthwine filed in

connection with the said motion of Huron Holding-

Corporation to satisfy said judgment, and hereby

by this reference incorporates herein the partial

satisfaction of judgment and full satisfaction of at-

torneys' lien filed herein on March 13, 1939, by the

attorneys for the plaintiff herein, Lincoln Mine Oj:)-

erating Company, a corporation.
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Wherefore, said National Surety Corporation,

having fully answered the motion of the said plain-

tiff, Lincoln Mine Operating Company, a corpora-

tion, prays that the court make and enter an order

herein satisfying the judgment obtained by the Lin-

coln Mine Operating Company, a corporation,

against the Huron Holding Corporation, a corpora-

tion, on the 3rd day of March, 1938, and for such

other and further relief as to the court seems meet

and just in the premises.

JESS HAWLEY,
OSCAR W. WORTHWINE,
HAWLEY & WORTHWINE,

Residence: Boise, Idaho,

Attorneys for National

Surety Corporation.

(Duly verified.)

[Endorsed] : Filed March 22, 1939. [50]

[Title of District Court and Cause.]

AMENDMENT TO MOTION FOR SATISFAC-
TION OF JUDGMENT.

Comes now, the defendant, Huron Holding Cor-

poration, and after leave of court first had and

obtained, does hereby amend its motion for satis-

faction of judgment filed in the above entitled court

and cause by adding thereto as paragraph III the

following:
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''III.

That the promissory note on which the Manu-

facturers Trust Company obtained judgment

against the Lincoln Mine Operating Company, as

hereinbefore detailed, was under and by virtue of

the laws of the State of Idaho outlawed and sub-

ject to the plea of the statute of limitations as pro-

vided by Section 5-201 I. C. A.

:

''Civil actions can only be commenced with-

in the periods prescribed in this chapter after

the cause of action shall have accrued, except

when, in special cases, a different limitation

is prescribed by statute." [51]

And the related statute. Section 5-216 I. C. A.:

"Action on written contract.—Within five

years

:

"An action upon any contract, obligation or

liability founded upon an instrument in writ-

ing."

And that said promissory note was due on June 14,

1929, under the statutes and decisions of the State

of Idaho, and therefore an action could not have

been successfully maintained l\y the Manufacturers

Trust Company against the defendant in a state

court of the State of Idaho or in the United States

District Court of the State of Idaho, and no judg-

ment could have been obtained, and it was without

remedy for the recovery of the indebtedness rep-

resented by the said promissory note excepting by

the action brought in the State of New York and
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upon which judgment was therein obtained as here-

in set forth."

JESS HAWLEY,
OSCAR W. WORTHWINE,
HAWLEY & WORTHWINE,

Residence: Boise, Idaho,

Attorneys for Defendant.

[Endorsed] : Filed March 29, 1939. [52]

[Title of District Court and Cause.]

AMENDMENT TO ANSWER OF NATIONAL
SURETY CORPORATION

Comes now, the National Surety Corporation, a

corporation, and after leave of court first had and

obtained, does hereby amend its answer filed in the

above entitled court and cause by adding thereto as

paragraph III the following:

''in.

That the promissory note on which the Manu-

facturers Trust Company obtained judgment against

the Lincoln Mine Operating Company, as herein-

before detailed, was under and by virtue of the

laws of the State of Idaho outlawed and subject to

the plea of the statute of limitations as provided

by Section 5-201 I. C. A.:

"Civil actions can only be commenced with-

in the periods prescribed in this chapter after

the cause of action shall have accrued, except
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when, in special cases, a different limitation is

prescribed by statute." [53]

And the related statute, Section 5-216 I. C. A.:

''Action on written contract.—Within five

years

:

''An action upon any contract, obligation or

liability founded upon an instrument in writ-

ing."

And that said promissory note was due on June 14,

1929, under the statutes and decisions of the State

of Idaho, and therefore an action could not have

been successfully maintained by the Manufacturers

Trust Company against the defendant in a state

court of the State of Idaho or in the United States

District Court of the State of Idaho, and no judg-

ment could have been obtained, and it was without

remedy for the recovery of the indebtedness rep-

resented by the said promissory note excepting by

the action brought in the State of New York and

upon which judgment was therein obtained as here-

in set forth."

JESS HAWLEY
OSCAR W. WORTHWINE
HAWLEY & WORTHWINE

Residence: Boise, Idaho.

Attorneys for National Surety

Corporation.

(Service accepted.)

[Endorsed] : Filed March 29, 1939. [54]
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[Title of District Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW ON MOTION FOR JUDGMENT
AGAINST NATIONAL SURETY CORPO-
RATION.

A motion for judgment against the National

Surety (Corporation, the surety on the supersedeas

bond on appeal to the United States Circuit Court

of Appeals for the Ninth Circuit, having been duly

filed in the above entitled Court and cause, and the

National Surety Corporation having filed an answer

to said motion, the matter came regularly on for

hearing before the Court and the Judge thereof

in open Court at Pocatello, Idaho, on the 21st day

of March, 1939, the plaintiff being represented by

its counsel, E. H. Casterlin, Esquire, and the Na-

tional Surety Corporation being represented by its

counsel, Jess Hawley, Esquire. The cause was

heard on the pleading and documentary evidence

and submitted to the Court for decision and now,

being duly advised as to the law and the facts, the

Court finds as follows

:

I.

That the Huron Holding Corporation, a corpo-

ration, the defendant, prayed and obtained an ap-

peal from the final judgment in this cause to the

United States Circuit Court of Appeals for the

Ninth Circuit, all of which appears from the rec-

ords of this Court; that the said Huron Holding

Corporation, a corporation, for the purposes of
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said appeal filed herein an appeal and supersedeas

bond; that the National Surety Corporation, for

and on behalf of the said defendant, did, on the

31st day of May, 1938, execute said appeal and

supersedeas bond in the sum of Ten Thousand ($10,-

000.00) Dollars, payable to the Lincoln Mine Op-

erating Company, a corporation, and that said

bond was approved by Charles C. Cavanah, United

States District Judge; that the said appeal has

been determined and the said judgment affirmed by

the said appellate court, as shown by the mandate

of the United States Circuit Court of Appeals for

the Ninth Circuit, which was filed in this Court

on the 13th day of March, 1939, and which is now

presented as a part of said motion.

II.

That on the 13th day of March, 1939, the Huron

Holding Corporation, a corporation, paid to the

said plaintiif and its attorneys [63] the sum of $2,-

747.28, the same being payment and satisfaction

of a certain attorneys' lien that had been filed by

the attorneys for the above named plaintiif, and

the said Huron Holding Corporation, a corpora-

tion, took and received from the attorneys for said

plaintiff a partial satisfaction of said judgment and

a full satisfaction of their lien for attorneys' fees

and expenses, which said satisfaction was filed in

the above entitled Court on the 13th day of March,

1939, and is now a part of the records and files in

the above entitled cause

;
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That all the rest and residue and remainder of

said judgment was paid by the said Huron Holding

Corporation upon the 3rd day of March, 1939, when
it paid the sum of $4,805.55 to the Sheriff of New
York County, State of New York, as garnishee in

an action brought in the Supreme Court of the

State of New York for New York County, entitled

Manufacturers Trust Company, a corporation,

j)laintiif, vs. Lincoln Mine Operating Company, a

corporation, defendant. That the facts concerning

said action and said payment are as follows:

1. That on or about the 29th day of June, 1938,

the said Manufacturers Trust Company filed an ac-

tion against the Lincoln Mine Operating Company,

the judgment creditor herein, in the Supreme Court

of the State of New York, for the Coimty of New
York, and caused a warrant of attachment to be

issued against any property found in New York

(^ounty belonging to the said Lincoln Mine Oper-

ating Company; that the situs of the judgment

obtained in the above entitled cause was in the State

of New York by reason of the fact that the judg-

ment creditor, the Huron Holding Cori)oration,

was a citizen and resident of the State of New
York, and the Supreme Court of the State of New
York, County of New York, secured jurisdiction in

the case of the Manufacturers Trust Company,

j)]aintiff, against Lincoln Mine Operating Company,

defendant.
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2. That said warrant of attachment was served

upon the Huron Holding Corporation, a corpora-

tion, by the Sheriff of New York County on or

about the 12th day of July, 1938, and that the

said Sheriff by said warrant of attachment attached

the said judgment which was entered in this court

against the defendant herein, Huron Holding Cor-

poration, a corporation, upon the 3rd day of March,

1938, in the amount of $6,730.70. [64]

3. That the said Huron Holding Corporation,

pursuant to said writ of attachment, on or about

the 15th day of July, 1938, executed and delivered

to said Sheriff its certificate specifying the indebt-

edness owing by it to said Lincoln Mine Operating

Company upon said judgment.

4. That the said Sheriff of New York County

on July 19, 1938, duly filed his report and appraisal

of said property so attached.

5. That on June 28, 1938, summons was issued in

the above entitled action brought by the Manufac-

turers Trust Company, plaintiff, against Lincoln

Mine Operating Company, defendant, and the same

was served by Marvin E. Wright, Deputy Sheriff

of Ada County, State of Idaho, on July 18, 1938,

at the Owyhee Hotel in Boise, Ada County, State

of Idaho, on defendant Lincoln Mine Operating

Company, an Idaho corporation, by delivering to

and leaving a true copy of said summons with Wil-

liam I. Phillips, President of said Lincoln Mine Op-

erating Company.
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6. That the said Lincoln Mine Operating Com-

pany, a corporation, the defendant in the New York

action, defaulted and failed to appear in the New
York Court in said cause.

7. That on February 25, 1939, a judgment was

recovered in said New York Action against the said

Lincoln Mine Operating Company in the total

amount of $15,842.02.

8. That thereafter an execution upon said judg-

ment was had against the property attached, to-

wit:

The judgment held against the Huron Hold-

ing Corporation by the Lincoln Mine Operat-

ing Company entered in this court on the 3rd

day of March, 1938.

9. That the said Sheriff of New York County,

by virtue of said warrant of attachment, judgment

and execution on or about the 1st day of March,

1939, collected and received from the Huron Hold-

ing Corporation the sum of $4,805.55.

That the said Huron Holding C-orporation, a cor-

poration, the defendant in the above entitled action,

did on the 13th day of March, 1939, file in the

above entitled cause a motion to have the Court

inake and enter an order satisfying the judgment

in the above entitled cause, and did attach to the

said motion the [65] affidavit of Leonard G. Bisco,

to which affidavit was also attached a certified copy

of the judgment roll in the case of Manufacturers

Trust Company, a corporation, plaintiff, vs. Lincoln
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Mine Operating Company, a corporation, defendant,

which said judgment roll was a true and correct

transcript duly certified to, of the proceedings in

said cause in the Supreme Court of New^ York for

New York County. That also attached to said affi-

davit of Leonard G. Bisco and marked Exhibit B
was a certified copy of the warrant of attachment,

and there was also attached to said affidavit of

Leonard G. Bisco a certified copy of the inventory

of attached property which is marked Exhibit C.

That there is also attached to the said motion

of the Huron Holding Corporation filed in the above

entitled Court on the 13th day of March, 1939, the

affidavit of William L. Schneider, to which is at-

tached copies of the following named papers in the

case pending in the Supreme Court of New York,

County of New York, entitled Manufacturers Trust

Company, plaintiff, vs. Lincoln Mine Oi)erating

Company, defendant, said papers being marked as

follows

:

Exhibit A : Copy of summons and complaint.

Exhibit B: Copy of w^arrant of attachment

and affidavit in aid thereof.

Exhibit C: Copy of affidavit which shows

service upon the Lincoln Mine Operating Com-

pany.

Exhibit D: Copy of transcript of judgment

entered in said Supreme Court of New York,

County New York in said cause.
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That there is also attached to said motion for

satisfaction of judgment, which said motion was

filed on the 13th day of March, 1939, as Exhibit 3,

the affidavit of Lester R. Bessell, the Vice-President

and Assistant Treasurer of the Huron Holding Cor-

poration, a corporation, which affidavit shows the

attachment of $6,730.70 with interest thereon from

March 3, 1938, the same being the amount of the

judgment obtained in this court against the said

Huron Holding Corporation, and that to the said

affidavit of Lester R. Bessell is attached the receipt

of John T. Higgins, Sheriff of New York County,

State of New York, showing the payment by said

Huron Holding Corporation to said Sheriff in said

cause of the amount of $4,805.55; that the facts

stated in said affidavits are true. [66]

That the said payment by said Huron Holding

Corporation of said $4,805.55 as shown by the said

affidavits and exhibits attached to said motion, and

the payment of said $2,747.28 more than exceeds

the total amount of principal and interest due on

the said judgment obtained by the plaintiff herein

against said Huron Holding Corporation, and the

said payments made by the said defendant are not

vohmtary and were binding upon the Lincoln Mine

Operating Company and were in full satisfaction

of said judgment of this Court.

III.

That there was filed in the above entitled Court

and cause a motion by the defendant, Huron Hold-
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ing Corporation, to have said judgment satisfied

and all of the papers referred to and filed in this

Court and cause as a part of the said motion were

specifically referred to and incorporated in the

answer of the National Surety Corporation, and,

furthermore, for the purpose of the hearing the

said motion of the defendant, Huron Holding Cor-

poration, was united and joined with the hearing of

this motion for judgment against the National

Surety Corporation, and the evidence introduced in

each hearing was stipulated and agreed as part of

the record to be considered in connection with the

other motion and so have been considered by the

Court.

CONCLUSIONS OF LAW
As Conclusions of Law from the foregoing Find-

ings of Fact, the Court concludes:

1. That the judgment of the plaintiff against the

defendant has been fully paid and satisfied by the

defendant, Huron Holding Corporation.

2. That the National Surety Corporation is un-

der no liability to the plaintiff corporation by rea-

son of the supersedeas bond by it given, executed

and filed on appeal to the United States Circuit

Court of Appeals for the Ninth Circuit in the above

entitled cause.

3. That the said motion for judgment on said

appeal bond made by the said plaintiff should be

and hereby is denied.
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Dated this 4th day of May, 1939.

CHARLES C. CAVANAH
United States District Judge.

[Endorsed]: Filed May 4, 1939. [67]

[Title of District Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS OF
LAW ON DEFENDANT'S MOTION FOR
SATISFACTION OF JUDGMENT

The defendant, Huron Holding Corporation, hav-

ing filed its motion for satisfaction of judgment in

the above entitled Court and cause, and the plain-

tiff, Lincoln Mine Operating Company, having

filed its answer thereto, and a hearing on the said

motion having been regularly had before the Court

in Pocatello, Idaho, on the 21st day of March, 1939,

the defendant being represented by its counsel, Jess

Hawley, Esquire, and the plaintiff being repre-

sented by its counsel, E. H. Casterlin, Esquire, and

evidence having been introduced and the matter

being finally submitted to the Court, and the Court,

being fully advised as to the law and the facts, does

now find as follows:

I.

That the said defendant, Huron Holding Cor-

poration, a corporation organized and existing un-

der the laws of the State of New York, has paid

the sum of $4,805.55 upon said judgment; that said
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sum was paid by said defendant upon said judgment

upon about the first day of March, 1939, under a

levy and warrant of attachment issued out of the

Supreme Court of the State of New York, County

of New York, in the case of Manufacturers Trust

Company, a corporation, plaintiff, vs. Lincoln Mine

Operating Company, a corporation, defendant,

which case is pending in the Supreme Court of the

State of Xew York, for the County of New York,

and in which said cause the following proceedings

were had:

(a) That on or about the 29th day of June,

1938, the said Manufacturers Trust Company filed

an action against the Lincoln Mine Operating Com-

pany, the judgment creditor herein, in the Supreme

Court of the State of New York, for the County of

New York, and caused a warrant of attachment to

be issued against any property found in New York

County belonging to the said Lincoln Mine Oper-

ating Company; that the situs of the judgment ob-

tained in the above entitled cause w^as in the State

of New York by reason of the fact that the judg-

ment creditor, [68] the Huron Holding Corpora-

tion, was a citizen and resident of the State of New
York, and the Supreme Court of the State of New
York, County of New York, secured jurisdiction in

the case of Manufacturers Trust Company, plain-

tiff, against Lincoln Mine Operating Company, de-

fendant.

(b) That said warrant of attachment was served

upon the Huron Holding Corporation, a corpora-
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tion, by the Sheriff of New York County on or

about the 12th day of July, 1938, and that the said

Sheriff by said warrant of attachment attached

the said judgment which was entered in this court

against the defendant herein, Huron Holding Cor-

poration, a corporation, upon the 3rd day of March,

1938, in the amount of $6,730.70.

(c) That the said Huron Holding Corporation,

pursuant to said writ of attachment, on or about

the 15th day of July, 1938, executed and delivered

to said Sheriff its certificate specifying the indebt-

edness owing by it to said Lincoln Mine Operating

Company upon said judgment.

(d) That the said Sheriff of New York County

on July 19, 1938, duly filed his report and appraisal

of said property so attached.

(e) That on June 28, 1938, summons was issued

in the above entitled action brought by the Manu-

facturers Trust Company, plaintiff, against Lin-

coln Mine Operating Company, defendant, and the

same was served by Marvin E. Wright, Deputy

Sheriff of Ada County, State of Idaho, on July 18,

1938, at the Owyhee Hotel in Boise, Ada County,

State of Idaho, on defendant Lincoln Mine Operat-

ing Company, an Idaho corporation, by delivering

to and leaving a true copy of said summons with

William I. Phillips, President of said Lincoln Mine

Operating Company.

(f) That the said Lincoln Mine Operating Com-

pany, a corporation, the defendant in the New York
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action, defaulted and failed to appear in the New
York court in said cause.

(g) That on February 25, 1939, a judgment was

recovered in said New York action against the said

Lincoln Mine Operating Company in the total

amount of $15,842.02. [69]

(h) That thereafter an execution upon said

judgment was had against the property attached,

to-wit

:

The judgment held against the Huron Hold-

ing Corporation by the Lincoln Mine Operat-

ing Company entered in this court on the 3rd

day of March, 1938.

(i) That the said Sheriff of New York County,

by virtue of said warrant of attachment, judgment

and execution, on or about the first day of March,

1939, collected and received from the Huron Hold-

ing Corporation the sum of $4,805.55, which is the

amount of the judgment obtained in this court, to-

gether with interest and costs, ler|i one-third there-

of, which said one-third is claimed by the attorneys

for the plaintiff, Lincoln Mine Operating Company,

as attorneys' fees by virtue of a lien filed by them

on the judgment in the above entitled Court.

(j) That the said Sheriff of New York County

has paid to the Manufacturers Trust Company the

amount so collected by him, less his legal fee and

expenses, to-wit, the sum of $4,642.42, which amount

the Manufacturers Trust Company has applied

upon the judgment entered and recovered by it in
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the Supreme Court of New York for New York

County against the Lincohi Mine Operating Com-

pany.

II.

That on or about the 27th day of January, 1939,

W. H. Langroise, Sam S. Griffin, and E. H. Cas-

terlin, attorneys for the Lincoln Mine Operating

Company, a corporation, the plaintiff in this action,

served upon the Huron Holding Corporation, a cor-

poration, and the National Surety Corporation, a

corporation, as surety upon a supersedeas bond in

the above entitled action, and filed in the above

entitled court a notice of attorneys' lien wherein

said attorneys claimed a lien for their services upon

the cause of action of the plaintiff in the above

entitled action and any judgment rendered therein

for the agreed sum of 331/3% of the recovery in said

action, either in money or in property, together

with costs and expenses due such attorneys in said

cause or connected therewith, and that said attor-

neys claim that they have $367.23 due them from

the said plaintiff as costs and expenses in the prose-

cution of said action. That one-third of said judg-

ment with interest thereon amounts to the sum of

$2,380.05. That the said defendant herein, Huron

Holding Corporation, [70] has paid to said WiZiam

H. Langroise, Sam S. Griffin and E. H. Casterlin,

the said sum of $2,380.05, and in addition to the

payment of said sum has paid to said attorneys on

their claim for costs and expenses the said further
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sum of $367.23, or a total of $2,747.28, and the said

attorneys have satisfied their lien claim by written

satisfaction filed in the above entitled cause, which

written satisfaction shows the payment to said at-

torneys of the said sum of $2,747.28.

III.

That the exhibits attached to the motion of the

defendant for satisfaction of judgment are duly cer-

tified according to law and the rules of this Court

;

that the Supreme Court of the State of New York,

County of New York, had jurisdiction and its pro-

ceedings, as heretofore set forth, were within its

jurisdiction and valid and are entitled to full faith

and credit; that the matters of fact set forth in the

exhibits and affidavits of the defendant are true.

IV.

That the payments made by the said defendant

were not voluntary and were binding upon the Lin-

coln Mine Operating Company and were in satis-

faction of the judgment of this Court.

V.

That payment has been made in full of the judg-

ment obtained by the plaintiff, Lincoln Mine Oper-

ating Company, against the defendant, Huron Hold-

ing Corporation, in the manner above stated.

VI.

That there was filed in the above entitled Court

and cause a motion by the plaintiff, Lincoln Mine
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Operating Company, to have judgment entered

against the National Surety Corporation, and for

the purpose of the hearing the said motion for judg-

ment against the National Surety Corporation was

united and joined with the defendant's motion for

satisfaction of judgment, and the evidence intro-

duced in each hearing was stipulated and agreed as

part of the record to be considered in connection

with the other motion and so has been considered

by the Court. [71]

CONCLUSIONS OF LAW
As Conclusions of Law from the foregoing Find-

ings of Fact, the Court concludes:

1. That the judgment of this Court entered on

the 3rd day of March, 1938, and affirmed by the

Circuit Court of Appeals of the Ninth Circuit, has

been fully paid and satisfied by the defendant,

Huron Holding Corporation.

2. That the said defendant is entitled to have

the said judgment satisfied in full and to have the

judgment and order of this Court to that effect.

Dated this 4th day of May, 1939.

CHARLES C. CAVANAH
United States District Judge.

[Endorsed] : Filed May 4, 1939. [72]



vs. Huron Holding Corp. et al. 61

[Title of District Court and Cause.]

JUDGMENT AND ORDER ON MOTION FOR
JUDGMENT AGAINST NATIONAL SURE-
TY CORPORATION

The motion of the plaintiff, Lincoln Mine Oper-

ating Company, a corporation, for judgment against

the National Surety Corporation, a corporation,

having been filed in the above entitled Court and

cause and having been heard and considered, and

Findings of Fact and Conclusions of La.w having

been made, entered and filed in the matter;

Now, therefore, it is hereby ordered, adjudged

and decreed that the said motion be denied and that

the plaintiff take nothing by reason thereof.

Dated this 4th day of May, 1939.

CHARLES C. CAVANAH
United States District Juda^e.

[Endorsed] : Filed May 4, 1939. [73]

[Title of District Court and Cause.]

JUDGMENT ON DEFENDANT'S MOTION
FOR SATISFACTION OF JUDGMENT.

The defendant, Huron Holding Corporation, hav-

ing heretofore filed its motion for satisfaction of

judgment in the above entitled Court and cause,

and the matter having been heard, and Findings of

Fact and Conclusions of Law having been made,

entered and filed:
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Now, therefore, it is hereby ordered, adjudged

and decreed that the judgment entered in the above

entitled Court and cause on March 3, 1938, in favor

of the plaintiff, Lincoln Mine Operating Company,

a corporation, and against the defendant, Huron

Holding Corporation, a corporation, is fully paid

and satisfied, and the Clerk of this Court is hereby

ordered to make and enter a satisfaction and re-

lease in full of said judgment upon the records of

this Court.

Dated this 4th day of March, 1939.

CHARLES C. CAVANAH
United States District Judge.

[Endorsed] : Filed May 4, 1939. [74]

[Title of District Court and Cause.]

NOTICE OF APPEAL
Notice is hereby given that Lincoln Mine Oper-

ating Company, a corporation, the above named

plaintiff, hereby appeals to the Circuit Court of

Appeals for the Ninth Circuit from that certain

Judgment on Defendant's Motion for Satisfaction

of Judgment, made and entered in this action on

May 4th, 1939, and from that certain Judgment

and Order on Motion for Judgment against Nation-

al Surety Corporation, made and entered herein on

May 4th, 1939, and from the whole of the said re-

spective judgments and orders.
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Dated August 3, 1939.

WILLIAM H. LANGROISE
SAM S. GRIFFIN
ERLE H. CASTERLIN

Attorneys for Plaintiff.

Residences: Boise, Idaho.

(Service by copy of Notice of Appeal mailed to

Messrs. Hawley and Worthwine on July 3, 1939.)

[Endorsed] : Filed August 3, 1939. [75]

[Title of District Court and Cause.]

CERTIFICATE OF CLERK OF UNITED
STATES DISTRICT COURT TO TRAN-
SCRIPT OF RECORD

United States of America,

District of Idaho—ss.

I, W. D. McReynolds, Clerk of the District Court

of the United States, for the District of Idaho, do

hereby certify the foregoing typewritten pages num-

bered 1 to 85, inclusive, to be a full, true and cor-

rect copy of so much of the records, papers and

proceedings in the above entitled cause as are neces-

sary to the hearing of the appeal therein in the

United States Circuit Court in accord with desig-

nation of contents of record on appeal of the ap-

pellant, as the same remain on file and of record

in the office of the Clerk of said District Court,

and that the same constitutes the record on the
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appeal to the United States Circuit Court of Ap-

peals for the Ninth Circuit.

I further certify, that the fees of the Clerk of

this Court for preparing and certifying the fore-

going typewritten record amount to the sum of

$13.60, and that the same have been paid in full by

the appellant.

In witness whereof, I have hereunto set my hand

and affixed the seal of said Court, this 21st day of

August, 1939.

[Seal] W. D. McREYNOLDS,
Clerk. [85]

[Endorsed]: No. 9285. United States Circuit

Court of Appeals for the Ninth Circuit. Lincoln

Mine Operating Company, a corporation. Appellant,

vs. Huron Holding Corporation, a corporation, and

National Surety Corporation, a corporation. Appel-

lees. Transcript of Record Upon Appeal from the

District Court of the United States for the District

of Idaho, Southern Division.

Filed September 5, 1939.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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United States Circuit Court of Appeals for the

Ninth Circuit.

No. 9285

LINCOLN MINE OPERATING COMPANY, a

corporation,

Appellant,

vs.

HURON HOLDING CORPORATION, a corpora-

tion, and NATIONAL SURETY CORPORA-
TION,

Appellees.

STATEMENT OF POINTS UNDER RULE 19

Comes now the above named appellant and files

its statement of points on which it will rely on the

appeal in this matter.

1.

The court erred in the Findings of Fact and Con-

clusions of Law entered on Motion for Satisfaction

of Judgment in the following respects:

(a) By finding that the Huron Holding Corpo-

ration has paid $4805.55, or any sum, on the judg-

ment of March 3, 1938, under attachment proceed-

ings in the Supreme Court of New York.

(b) By finding that the situs of the judgment

of March 3, 1938, made and entered by the court

below was in the state of New York.

(c) By finding that the Supreme Court of New
York acquired jurisdiction of the Lincoln Mine Op-
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erating Company in the action brought against it by

the Manufacturers Trust Company.

(d) By finding that the sheriff in New York

attached the judgment of the court below entered

March 3, 1938, in the action commenced in the

Supreme Court of the State of New York by the

Manufacturers Trust Company against the Lincoln

Mine Operating Company.

(e) By finding that the Supreme Court of the

State of New York acquired jurisdiction of the

cause of action brought by the Manufacturers Trust

Company against the Lincoln Mine Operating Com-

pany.

(f) By finding that the payment made by the

Huron Holding Corporation to the Manufacturers

Trust Company is binding upon the Lincoln Mine

Operating Company and is in satisfaction of the

judgment entered by the lower court.

(g) By finding that the said judgment of March

3, 1938, entered in the court below is paid in full.

(h) By concluding that the said judgment of

March 3, 1938, in the court below is paid in full.

(i) By concluding that the said judgment of

March 3, 1938, should be satisfied.

2.

The court erred in the Findings of Fact and Con-

clusions of Law entered on Motion for Judgment on

appeal bond in the following respects:

(a) By finding that the judgment of March 3,

1938, of the court below was paid in part by the
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Huron Holding Corporation as garnishee in the

action Manufacturers Trust Company against Lin-

coln Mines Operating Company in the Supreme

Court of the State of New York.

(b) By finding that the situs of the judgment of

March 3, 1938, in the court below was in the state

of New York.

(c) By finding that the Supreme Court of the

State of New York gained jurisdiction of the cause

Manufacturers Trust Company against Lincoln

Mine Operating Company.

(d) By finding that the sheriff of New York

attached the judgment of March 3, 1938, entered in

the court below.

(e) By finding that a judgment was obtained in

the Supreme Court of the State of New York

against the Lincoln Mine Operating Company.

(f) By finding that all of the matters stated in

the affidavits attached to the Motion to Satisfy

Judgment in the court below, in respect of attach-

ment and execution, are true, so far as the affidavits

certified to this Court are concerned.

(g) By finding that the payment made by the

Huron Holding Corporation to the Manufacturers

Trust Company is in satisfaction of the judgment

of March 3, 1938, entered in the court below, and

binding on the Lincoln Mine Operating Company.

(h) By concluding that the judgment of March

3, 1938, of the court below is fully paid.

(i) By concluding that the National Surety Cor-

poration is not liable on its supersedeas bond filed

in the court below\
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3.

That both judgments entered in the court below

on May 24th, 1939, on the motions designated in

Paragraphs 1 and 2 above are contrary to law.

4.

That the evidence is wholly insufficient to sustain

the respective Findings of Fact and Conclusions of

Law and to support the respective judgments, in

the following respects:

(a) The evidence does not show that the Su-

preme Court of the State of New York acquired

jurisdiction over the judgment of March 3, 1938,

entered in the court below, by attachment proceed-

ings or otherwise.

(b) The evidence does not show that the situs of

the judgment of the court below was or is in the

state of New York.

(c) The evidence does not show that the Su-

preme Court of the State of New York acquired

jurisdiction of the Lincoln Mine Operating

Company.

(d) The evidence does not show that the judg-

ment of March 3, 1938, entered in the court below

has been paid to any extent over and above the

amount specified in the satisfaction of attorneys'

lien.

(e) The evidence conclusively show the contrary

of (a), (b), (c) and (d) last above.
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DESIGNATION

That part of the record necessary for the consid-

eration of the foregoing are: pages refer to clerk's

certified record,

Page

1. Judgment of March 3, 1938, in court below 4

2. Order Denying Motion for New Trial 5

3. Order Allowing Appeal 6

4. Undertaking on Appeal 7

5. Mandate of the Circuit Court of Appeals 9

6. Notice of Attorneys' Lien 11

7. Motion for Satisfaction of Judgment 12

8. Summons, Supreme Court of State of N.Y. 19

9. Complaint, Supreme Court of New York 20

10. Affidavit for Attachment 22

11. Affidavit of Marvin E. Wright 24

12. Order for Entry of Judgment 25

13. Judgment of New York Court 27

14. Warrant of Attachment 28

15. Inventory of attached property 30

16. Execution 32

17. Notice of attached property 34

18. Sheriff's Receipt 36

19. Partial Satisfaction of Judgment 37

20. Motion for Judgment on Appeal Bond 39

21. Answer National Surety Corporation 44

22. Amendment to Motion for Satisfaction of

Judgment 51

23. Amendment to Answer of National Surety 53

24. Findings of Fact and Conclusions of Law
on Motion for Judgment Against Surety 63
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Page

25. Findings of Fact and Conclusions of Law
on Motion for Satisfaction of Judgment 68

26. Judgment and Order on Motion for Judg-

ment Against Surety 73

27. Judgment and Order on Motion for Satis-

faction of Judgment 74

WILLIAM H. LANGROISE,
SAM S. GRIFFIN,
ERLE H. CASTERLIN,

Attorneys for Appellant.

Residence and Post Office:

Boise, Idaho.

Service of the foregoing and receipt of copy this

6th day of September, 1939, is hereby acknowledged.

JESS HAWLEY,
OSCAR W. WORTHWINE,

Attorney for both Appellees.

Residence and Post Office:

Boise, Idaho.

[Endorsed] : Filed Sept. 8, 1939.
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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CmCUFT

LINCOLN MINE OPERATING COMPANY,
a corporation,

Appellant,

vs.

HURON HOLDING CORPORATION, a cor-

poration, and NATIONAL SURETY COR-
PORATION, a corporation,

Appellees.

BRIEF OF APPELLANT

On Appeal from the United States District Court for the

District of Idaho, Southern Division.

JURISDICTION
This is an appeal from a judgment (Tr. 61) denying

appellant's motion for judgment against the appellee Na-

tional Surety Corporation upon a supersedeas bond executed

by the latter upon a former appeal taken by the other appel-

lee Huron Holding Corporation, the opinion of this Court

in which is reported as Huron Holding Corporation vs. Lin-

coln Mine Operating Company, 101 Fed. (2d) 458, whereby

the original judgment (Tr. 1-2) of the District Court was

affirmed; and also an appeal from a judgment (Tr. 61) in

favor of appellee Huron Holding Corporation to the effect

that it had satisfied in full the original judgment (Tr. 1-2)

against it.

On March 3, 1938, the District Court entered judgment
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in favor of appellant and against appellee Huron Holding

Corporation (Tr. 1-2), for damages for detention of prop-

erty in a claim and delivery action by appellant against said

appellee and others, originally commenced in the Idaho State

Court, and removed to the Federal Court. Upon the trial of

the main action the said appellee having withdrawn its claim

to, and permitted removal of, the property in controversy,

the sole issue was damages for detention (101 Fed. (2d)

458, decision of this Court). The Huron Holding Corpo-

ration appealed to this Court (Tr. 3), filed a supersedeas

bond, executed by appellee National Surety Corporation

(Tr. 4), and thereafter on February 7, 1939, this Court

affirmed judgment (101 Fed. (2d) 458), and on March 9,

1939, the mandate of this Court issued (Tr. 6-8), being filed

in the District Court on March 13, 1939 (Tr. 8). On the

last date appellee Huron Holding Corporation filed its Mo-

tion for Satisfaction of Judgment (Tr. 9-33), and on the

day following, March 14, 1939, the appellant filed its Motion

for Judgment on Appeal Bond after Remand (Tr. 33-35),

by which it sought judgment against the surety on the super-

sedeas bond under Rule 7Z ( f ) of the Federal Rules of Civil

Procedure. Issue having been joined on the Motions (Tr.

35-45), hearing was had and the District Court, following

opinion (Lincoln Mine Operating Company vs. Huron

Holding Corporation, 27 Fed. Supp. 726), made separate

findings of fact and conclusions of law respecting each Mo-

tion (Tr. 46-60), and thereupon entered judgment against

appellant, i. e., adjudging satisfaction, and denying judg-

ment against the surety appellee (Tr. 61-63) on May 4,

1939.
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Notice of appeal herein was filed August 3, 1939 (Tr.

62-63), record was certified August 21, 1939, and filed in

this Court September 5, 1939 (Tr. 64), and Statement of

Points and Designation of necessary parts of the record

were filed herein September 8, 1939 (Tr. 65-70).

The statutory provision sustaining jurisdiction is Sec.

225. Title 28, U.S.C.

STATEMENT OF THE CASE

As hereinbefore stated, the appellant Lincoln Mine Oper-

ating Company obtained judgment against appellee Huron

Holding Corporation, in claim and delivery, for damages in

the amount of $6730.70 and $79.42 costs, on March 3, 1938

(Tr. 1-2). On April 16, 1938, said appellee's motion for

new trial was denied (Tr. 3), and on May 31, 1938, it ap-

pealed to this Court, filing an undertaking and supersedeas

executed by appellee National Surety Corporation on the

same day (Tr. 4-6, 35-36), thus preventing any execution

on, or enforcement of, the judgment by appellant pending

appeal.

Subsequently, after the opinion by this Court but before

mandate, Huron paid on account of attorneys' lien (Tr. 8-9)

$2747.28, which was credited on the judgment, leaving a

balance thereof as of March 8, 1939, of $4498.35, bearing

interest at the rate of 6% (Tr. 32-34, 47, 58). The matter

now in controversy is whether or not such balance has also

been paid, appellant contending it has not, appellees contend-

ing, and the District Court holding and adjudging, that it

has been, by the means and in the manner hereinafter set

forth.
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It will prevent confusion to hereinafter refer to the appel-

lant as "Operating- Company, plaintiff", and to appellee

Holding Corporation as "Huron, defendant", in respect to

proceedings in the United States District Court for Idaho,

and in this Court, and as "Operating Company, defendant"

and "Huron, garnishee" in respect to proceedings in the

Courts of the State of New York. The appellee National

Surety Corporation will be referred to as "Surety".

Since the time events occurred, or actions took place, is

important and perhaps decisive of the controversy, critical

dates will be emphasized.

May 31, 1938: Huron, defendant, perfected its appeal

to this Court from the judgment of March 3, 1938 (Tr. 3-6,

46-47), and the Surety executed and filed supersedeas and

cost bond therefor (Tr. 4-6, 35, Z6, 46-47).

June 29 , 1938: While appeal to this Court was pending,

the Manufacturers Trust Company, a New York corpora-

tion, another name for Huron (Ojus Mining Co. v. Mfgs.

Trust Co., 82 F. (2) 74 at 75, 76), commenced an action in

the Supreme Court of the State of New York, County of

New York, against Operating Company, defendant, an

Idaho corporation, a resident of and doing business in Idaho,

wherein its principal office was Boise, Idaho, and not a resi-

dent of New York, nor authorized to do, nor doing, business

in New York, upon a demand promissory note, dated June

14, 1929, payable in New York City, for the principal sum

of $10,000.00 (Tr. 18-20), against which, had the action

been brought in Idaho, the statute of limitations could have

been successfully pleaded, and the action could not there

have been successfully maintained (Tr. 42-45).
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On the same day affidavit for warrant of attachment, on

the g-round of the non-residence of defendant Operating

Company, was filed in the New York Court (Tr. 19-20),

and on July 12, 1938, the New York Court issued warrant

of attachment on the same ground (Tr. 24-25).

On July 12, 1938, while appeal was still pending and un-

disposed of by this Court, the Sheriff of New York County,

in the action therein, noticed Huron, garnishee, resident of

New York, in New York that he levied upon the judgment

of the United States District Court for Idaho in favor of

Operating Company, plaintiff, and against Huron, defend-

ant (Tr. 29-30), and on

July 15, 1938, while appeal was still pending, Huron, gar-

nishee, informed the Sheriff of New York County, not that

it was indebted to Operating Company, defendant, but only

that it was the defendant against whom judgment had been

entered in the United States District Court for Idaho, that

such judgment was unpaid,

"subject to our rights on the appeal taken by us from
said judgment and now pending in said court". (Tr.
30-31)

The date of, and attempted, garnishment just mentioned

are the crucial dates and act in the present controversy upon

this appeal, since the jurisdiction of the New York Court to

enter judgment, and the extent of its judgment, depends

solely and alone upon whether, at that time, July 15, 1938,

an effective garnishment of property of defendant Operating

Company located in the State of New York was made, since

there was no personal service in New York of process upon

defendant Operating Company (though service of summons
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out of the New York Court was made upon the President in

Idaho on July 18, 1938 (Tr. 20-21, 22, 49, 56), and defend-

ant Operating Company did not enter appearance in the New
York Court (Tr. 22, 50, 56-57).

The Sheriff of New York County returned as inventory

of property of defendant Operating- Company, and apprais-

ed, the certificate of Huron, garnishee, limited by, and in,

the language as above stated (Tr. 26-27).

February 7, 1939 , this Court filed its opinion on the ap-

peal (101 Fed. (2d) 458), afifiirming the judgment in the

District Court.

February 27 , 1939, prior to mandate and expiration of

time therefor and for rehearing (Rules 25, 28 of this

Court), the New York Court, upon the garnishment, ser-

vice outside of New York State, non-appearance and default

of defendant Operating Company, ordered entry of, and

entered, judgment in favor of Manufacturers Trust Com-

pany and against defendant Operating Company, for $15,-

842.02 (Tr. 21-13), notwithstanding appraisal of the

"property" seized at only $6730.70 (Tr. 26-27).

On February 28, 1939, execution only against any per-

sonal or real property attached was issued by the New York

Court on its judgment (Tr. 27-28), and on

March 1 , 1939, or March 2, 1939, Huron, garnishee, paid

in New York to the Sheriff $4805.55 (Tr. 10, 12, 29, 31, 37,

39, 48, 50, 57).

March 9, 1939, the mandate of this Court issued on af-

firmance of the appeal (Tr. 6-8), and on

March 13, 1939, such mandate was filed in the United
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States District Court for Idaho (Tr. 8, 34, 36, 47), and on

the same day defendant Huron paid attorneys' lien in Idaho,

as aforesaid (Tr, 32-33, 36, 47, 58-59).

On March 13 1939, Huron, defendant (appellee) filed its

motion in the United States District Court in which the

judgment of March 3, 1938, was entered, praying satisfac-

tion of said judgment by reason of the payment of attorneys'

lien thereon, and the proceedings and payment in the State

of New York, the aggregate of the two amounts exceeding

the amount then payable under said judgment (Tr. 9-33,

42-44). On March 14, 1939, plaintiff Operating Company

(appellant) filed its motion in said Court for judgment

against the Surety, National Surety Corporation (appellee),

under Rule 72) (f) of the Federal Rules of Civil Procedure

(Tr. 33-35), to which the Surety answered in substance as

alleged in the motion for satisfaction (Tr. 35-42, 44-45).

The two motions were heard together and opinion filed

(27 Fed. Supp. 720), from which it appears the trial court

believed that it was bound, under Erie R. Co. vs. Tompkins,

304 U.S. 64, 58 S. Ct. 817, 822, 82 L. ed. 1188, to apply the

law of New York; thought, erroneously, that the issue was

as to the situs of the debt arising from the judgment of the

United States District Court for Idaho, rather than the at-

tachable character of a judgment then on appeal and con-

tingent upon the outcome of such appeal ; applied the opinion

in Shipman Coal Company vs. Del. & Hudson Co., 219

N.Y.S. 628, that in New York a debtor under a judgment,

finally determined, is subject to garnishment, to its own
judgment which was not finally determined, but on appeal to

this Court, contrary to other New York decisions to the ef-
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feet that claims not eertainly payable and contingent are not

the subject of garnishment under New York law ; and over-

looked the facts that the judgment was then within the juris-

diction and control of this Court, that garnishment by the

New York Court was an interference with this Court's jur-

isdiction and control thereof, and that jurisdiction and con-

trol by United States Courts of their judgments and pro-

ceedings are not matters of local law, but of the United

States Constitution and Statutes, and hence the doctrine of

Erie R. Co. vs. Tompkins, supra, was not applicable.

The opinion was followed by findings and conclusions

upon both motions (Tr. 46-62), the errors in which are

pointed out in Statement of Points (Tr. 65-68), and by

Judgments that no judgment be entered against the Surety,

and that its original judgment be satisfied in full (Tr.

61-63).

Specification of Errors

1.

The Court erred in the Findings of Fact and Conclusions

of Law entered on Motion for Satisfaction of Judgment in

the following respects

:

(a) By finding that the Huron Holding Corporation has

paid $4805.55, or any sum, on the judgment of March 3,

1938, under attachment proceedings in the Supreme Court

of New York. (Tr. 54)

(b) By finding that the situs of the judgment of March

3, 1938, made and entered by the Court below was in the

State of New York. (Tr. 55)
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(c) By finding that the Supreme Court of New York ac-

quired jurisdiction of the Lincoln Mine Operating Company

in the action brought against it by the Manufacturers Trust

Company. (Tr. 55)

(d) By finding that the Sheriff in New York attached

the judgment of the Court below entered March 3, 1938, in

the action commenced in the Supreme Court of the State of

New York by the Manufacturers Trust Company against

the Lincoln Mine Operating Company. (Tr. 55-56)

(e) By finding that the Supreme Court of the State of

New York acquired jurisdiction of the cause of action

brought by the Manufacturers Trust Company against the

Lincoln Mine Operating Company. (Tr. 55)

(f) By finding that the payment made by the Huron

Holding Corporation to the Manufacturers Trust Company

is binding upon the Lincoln Mine Operating Company and

is in satisfaction of the judgment entered by the lower court.

(Tr. 59)

(g) By finding that the said judgment of March 3, 1938,

entered in the court below is paid in full. (Tr. 59)

(h) By concluding that the said judgment of March 3,

1938, in the court below is paid in full. (Tr. 60)

(i) By concluding that the said judgment of March 3,

1938, should be satisfied. (Tr. 60)

2.

The court erred in the Findings of Fact and Conclusions

of Law entered on Motion for Judgment on appeal bond in

the following respects

:
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(a) By finding that the judgment of March 3, 1938, of

the court below was paid in part by the Huron Holding Cor-

poration as garnishee in the action Manufacturers Trust

Company against Lincoln Mines Operating Company in the

Supreme Court of the State of New York. (Tr. 48)

(b) By finding that the situs of the judgment of March

3, 1938, in the court below was in the State of New York.

(Tr. 48)

(c) By finding that the Supreme Court of the State of

New York gained jurisdiction of the cause Manufactiu'ers

Trust Company against Lincoln Mine Operating Company.

(Tr.48)

(d) By finding that the Sheriff of New York attached

the judgment of March 3, 1938, entered in the court below.

(Tr. 49)

(e) By finding that a judgment was obtained in the Su-

preme Court of the State of New York against the Lincoln

Mine Operating Company. (Tr. 50)

(f ) By finding that all of the matters stated in the affi-

davits attached to the Motion to Satisfy Judgment in the

court below, in respect of attachment and execution, are true,

so far as the affidavits certified to this Court are concerned.

(Tr. 52)

(g) By finding that the payment made by the Huron

Holding Corporation to the Manufacturers Trust Company

is in satisfaction of the judgment of March 3, 1938, entered

in the court below, and binding on the Lincoln Mine Operat-

ing Company. (Tr. 52)
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(h) By concluding that the judgment of March 3, 1938,

of the court below is fully paid. (Tr. 53)

(i) By concluding that the National Surety Corporation

is not liable on its supersedeas bond filed in the court below.

(Tr. 53)

3.

That both judgments entered in the court below on May

24, 1939, on the motions designated in paragraphs 1 and 2

above are contrary to law.

4.

That the evidence is wholly insufficient to sustain the re-

spective Findings of Fact and Conclusions of Law and to

support the respective judgments, in the following respects

:

(a) The evidence does not show that the Supreme Court

of the State of New York acquired jurisdiction over the

judgment of March 3, 1938, entered in the court below, by

attachment proceedings or otherwise.

(b) The evidence does not show that the situs of the

judgment of the court below was or is in the State of New
York.

(c) The evidence does not show that the Supreme Court

of the State of New York acquired jurisdiction of the Lin-

coln Mine Operating Company.

(d) The evidence does not show that the judgment of

March 3, 1938, entered in the court below has been paid to

any extent over and above the amount specified in the satis-

faction of attorneys' lien.

(e) The evidence conclusively shows the contrary of (a),

(b), (c) and (d) last above.
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ARGUMENT

Statement of Question Involved

The entire question to be determined is whether a defend-

ant, against whom a judgment in a tort action (claim and

deHvery) has been entered in a United States District Court

in Idaho, may be garnished in a New York Court on ac-

count of such judgment, pending his appeal therefrom to the

United States Circuit Court of Appeals for the Ninth Cir-

cuit. The appellant contends that he cannot, and that the

garnishment being ineffective the New York Court had no

jurisdiction to enter judgment against appellant here, appel-

lant not having been personally served in New York and not

appearing therein, nor to issue execution thereon, nor to re-

quire payment by, or receive from, the garnishee any sum as

the property of appellant.

The trial court, upon the motions, correctly stated in its

opinion, and we anticipate no contrary contention by appel-

lee, that

:

"The jurisdiction of the New York Court depends
upon the attachment."

Lincoln Mine Operating Co. vs. Huron Holding
Corp., 27 F. Supp. 720, 721.

And the New York courts hold

:

"The judgment of a court of a sister state, recovered

upon * * * attachment proceedings, in which the de-

fendant is not personally served with process and does

not appear, is effectual only to bind such property of

the debtor as is found within the jurisdiction. It can
form no basis for a personal judgment, and cannot af-

fect the title of property nor seized or attached, and not
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within the jurisdiction of the sovereignty where the

proceedings are had."

Ward vs. Bovce, 152 N.Y. 191, 46 N.E. 180,

36 L.R.A. 549.

"The plaintiff (in New York) was not personally

served with process and did not appear in the attach-

ment proceedings in Connecticut, and those proceedings

therefor operate only upon property of the debtor

(plaintiff) which is within that jurisdiction." (The
Connecticut court had attempted garnishment of plain-

tiff's judgment debtor, resident of Connecticut.) * * *

"The property claimed to be attached is the debt

which the defendant (judgment debtor) owed to plain-

tiff. That debt, however, is merged in the judgment
which plaintiff has recovered (in New York), and the

legal situs of the judgment is the state of its rendition

(New York). It cannot be said to be property of the

debtor within the state of Connecticut, and as was said

in Ward v. Boyce * * ' * * the courts of that state

had no power in such proceedings to make any decree

affecting its title or ownership'.

"The Connecticut court not having acquired juris-

diction either of the person of the plaintiff or of the res,

its proceedings were without legal effect."

Heyl vs. Taylor, 117 N.Y.S. 916.

It is obvious that, unless the New York court at the time

of and by, attempted garnishment in fact and in law laid

hold of seizable property of the appellant, the New York

judgment was recovered without jurisdiction; payment by

the garnishee, Huron Holding Corporation, was not pay-

ment upon the Idaho judgment, or to, on account of, or bind-

ing upon, appellant ; did not to any extent satisfy, or apply

on, the United States District Court judgment; the super-
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sedeas surety, National Surety Corporation, was subject to

judgment in that Court ; and the judgments herein appealed

from, must be reversed.

The argument will be stated in three main propositions,

each of which encompasses all assignments of error, and

either or all of which require reversal of the judgments.

1. Assuming the applicability of New York law, the

New York rule may be said to be that a judgment, pending

appeal and not presently enforceable by reason of super-

sedeas bond, is not subject to garnishment in New York

since it is not, at that time, a debt presently enforceable and

payable, and whether it ever will be is contingent upon the

action to be taken by the appellate court, and it is not, at that

time, a cause of action, since it cannot then be the subject of

action to enforce it.

2. A judgment recovered in a United States court, and

pending on appeal, with supersedeas, to a United States Cir-

cuit Court of Appeals, is not subject to state local law, but to

the Constitution and laws of the United States, and to the

control and jurisdiction of the Federal courts, and is not

subject to attachment, nor the appealing judgment debtor to

garnishment, by a state court; the decisions of the United

States Supreme Court so hold ; to permit garnishment by a

state court would be unwarranted and improper interference

with, and make ineffective, the jurisdiction of an appellate

court of the United States.

3. A cause of action in tort (claim and delivery) is not,

prior to action commenced, or while action therefor is pend-

ing, subject to attachment; an action filed in the United
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States District Court for the District of Idaho is pending

until final determination upon appeal.

I

The New York decisions are in conflict as to whether

a foreign judgment finally determined may be there

garnished. Even the decisions that it is class it only as

a debt or cause of action, against which, in New York,

no attaching right exists if it is not, at the time, abso-

lutely payable at present or in the future, and not de-

pendable upon any contingency. The judgment of the

United States District Court for Idaho was, at the time

of attempted garnishment in New York, stayed by su-

persedeas, and not then or in the future absolutely

payable, and was contingent upon the final action of

the United States Circuit Court of Appeals, to which

appeal had been taken by the garnishee.

As before herein stated the Federal judgment herein was

appealed to this Court, and supersedeas bond filed, on May
31, 1938. The supersedeas, of course, made the judgment

unenforceable by the plaintiff pending appeal. This Court

might affirm or reverse, and which it would do was beyond

control of the parties, and solely within control of this

Court. If reversed, nothing would be payable by Huron, or

the surety ; the cause would revert to the status of an untried

and undetermined claim in tort, upon which, when and if re-

tried, nothing might ever be recovered.

Attempted garnishment in New York was on July 12,

1938. But the appeal was then pending and undisposed of,
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and was not disposed of until mandate issued and was filed

in the United States District Court on March 13, 1939. In

fact, every step and proceeding in New York, including" pay-

ment by Huron, garnishee, was had, taken and paid before

the appeal was disposed of by this Court, and this Court's

jurisdiction ended.

At the time of garnishment and payment thereon, the Uni-

ted States District Court's judgment was not absolutely

payable. It was not then absolutely payable in the future.

Whether it would ever be payable was dependable upon the

contingency of what this Court's judgment on appeal would

be, and, if reversed, upon the contingency of there being a

retrial, and, if retried, upon the contingency of another, per-

haps different, recovery, and the further contingency that it

either would not be appealed or, if appealed, might be af-

firmed or reversed again.

New York law is. as we shall presently show, that a judg-

ment of such character cannot be attached.

The District Court relied solely upon the proposition that

it must, under the doctrine of Erie R. Co. vs. Tompkins, 304

U.S. 64, 82 L. ed. 1 188, apply the local New York law. This

was error, but for the purpose of this phase of argument, we

will assume its applicability. The District Court found,

based solely upon the decision of the New York Supreme

Court, Appellate Division, in Shipman Coal Co. vs. Del. &
Hudson Co., 219 N.Y.S. 628, affirmed without opinion by

the New York Court of Appeals, 245 N.Y. 567, 157 N.E.

859, that the law of New York was that a foreign judgment

was subject to garnishment, and that its situs for that pur-

pose was in New York where the judgment creditor resided.
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The District Court's error was in extending that case,

which involved a judgment finally determined, not appealed,

nor stayed, and not subject to appeal, to the dissimilar con-

dition of the judgment here involved, and in misconceiving

the issue here to be situs, rather than, as it is, the character

as attachable property, of the District Court's judgment.

In Heyl vs. Taylor, 117 N.Y.S. 916, the Supreme Court

of New York, Appellate Division, held that a resident of

Connecticut against whom a New York Court had entered

judgment, could not be garnished by the Courts of, and in,

the State of Connecticut, in an action against the judgment

creditor, resident of New York, who had not been personally

served, and had not appeared in the Connecticut action. That

decision was broadly to the effect that New York judgments

are not subject to garnishment in another jurisdiction be-

cause :

" * * * the legal situs of the judgment is the state of

its rendition. It cannot be said to be property of the

debtor within the State of Connecticut * * *. The
Connecticut Court not having acquired jurisdiction

either of the person of the plaintiff or of the res, its pro-

ceedings were without legal effect * * * "

That case is applicable New York authority against seiz-

ure by New York courts of any judgment recovered in Ida-

ho, whether or not pending appeal.

But the case of Shipman Coal Co., supra, did conclude

that a resident of New York, against whom judgments for

damages for personal injuries had been recovered in a Uni-

ted States District Court in Pennsylvania, might be gar-

nished in New York in an action therein against the judg-

ment creditor. The basis of that holding shows that its
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scope is limited to a judgment which at the time of seisure

was in all respects finally determined, then due and enforce-

able, not stayed by supersedeas, not contingent upon the re-

sult of appeal or retrial.

In that case the judgments attached were not then stayed,

appealed or subject to appeal, as is the case here. That the

rule is limited to judgments of the former character is clear

because the basis of the decision is that the judgment is capa-

ble of control and enforcement by the New York courts by

reason of the domicile of the judgment debtor within its jur-

isdiction.

"Jurisdiction in rem is only possible where the power
of the court is sufficient to control the particular res in

question * * " (this is) "at the domicile of the debtor,
* * for here the debt can be satisfactorily enforced
and reduced to possession by reason of the control of

the courts over the person and property of the debtor
jK * "

We point out that, to the contrary, the Operating Com-

pany could not have sued in New York to recover on, or col-

lect, its judgment against Huron because it was stayed by

Huron's appeal and supersedeas, and hence, at the time of

garnishment, the New York Court could not have controlled

the res, nor satisfactorily, or at all, enforced and reduced to

possession the judgment debt against Huron or its property.

But the New York Court, to reach its conclusion, had, in

addition to determination of situs of a judgment (with

which we are not particularly concerned here), to determine

whether the judgments involved (and which had been finally

determined) were a class of property attachable by New

York law. It so determined not because so made in terms
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by statute, but solely because the statute subjected to seizure

a "debt, a cause of action, or demand," and the New York

Court determined that the particular judgments were a

"debt" or "a cause of action arising upon contract" and

"ought to be treated in all respects like any other debt". The

Court says

:

" * * (it—a money judgment) is attachable as a 'debt,

a cause of action or demand' by service of the warrant
and proper notice upon the debtor or person against

whom the demand exists * *
"

" * * a judgment of a court of this state is an attach-

able debt, and, besides, it would also seem to be attach-

able as a 'cause of action arising upon contract' * * a

cause of action upon an implied contract within the

meaning of section 902 of the Civil Practice Act pre-

scribing the class of action in which a warrant of at-

tachment may issue * * the cause of action" (tort or

contract) "was merged in the judgment which becomes
a contract debt * *

. Since the judgment * * repre-

sents a cause of action, debt or demand and it is not an
'instrument for the payment of money' within section

916 Civil Practice Act, it ought to be treated in all re-

spects like any other debt, chose in action or intangible

personal property * *."

Let us then treat the Idaho judgment "in all respects like

any other debt." It is not every debt or cause of action

which is subject to attachment by the laws of New York.

Those laws exclude from, and no right exists for, attach-

ment of debts which are not, at the time of attachment, due

and absolutely payable, or whose payment is dependable

upon any contingency.

Thus, a contractor had a contract to build a building, for

which he was to receive a certain total sum, of which por-
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tions were to be advanced as work progressed. After he

had proceeded for a time his creditors attempted to garnish

the owner. Holding that payment under the contract was

to become due upon completion, the same court which de-

cided the Shipman Coal Company case, supra, affirmed by

the same Court of Appeals, held

:

"An attachment * * applies only to an amount which
has become an indebtedness to the defendant whose
property is attached, at the time of the levy, and not to

an indebtedness which may accrue after the levy of at-

tachment. * *

"It (contract payment) was not therefore a debt, or,

in the language of the Code, a chose in action, when the

attachment was levied, because it had not then become
due, and would not become due until completion of the

contract. It is well settled that an indebtedness is not

attachable unless it is absolutely payable at present, or

in the future, and not dependable upon any contingency.

Whether it would ever become a debt depended upon
the contingencies that the contractors would complete

their work, and, if they did not so complete, whether
the city would elect to forfeit the contract, or would
proceed to complete it at the contractor's expense."

Herman & Grace vs. City of N. Y., 114 N.Y.S.
1107; affirmed 199 N.Y. 600, 93 N.E. 376.

Paraphrasing the foregoing, whether the judgment of the

District Court would ever become a debt depended upon the

contingencies that the Circuit Court of Appeals would affirm

it, or if it did not so affirm, whether upon reversal the cause

would be tried again, and if retried whether the same, or a

different or no, amount would be recovered, and would either

not be appealed, or, upon appeal would be affirmed.

The case of Frederick vs. Chicago Bearing Metal Co.,
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223 N.Y.S. 824, decided in 1927, cited the case last above

with approval, but held that there was an attachable interest

in a contract for 20% of profits of a business to be earned in

the seven years succeeding- garnishment. It held that

though profits might never accrue, the right to them, if they

did, was then existent and not contingent upon there being

profits.

The case was reversed upon appeal, but before noting the

opinion it may be said that in the present case the Operating

Company's right to recovery was contingent upon the final

judgment of this Court, and under the above case was not

attachable.

Upon appeal of the last cited case it was held (224 N.Y.S.

629):

"But notwithstanding its putative value, it is merely
a contingency, which may never eventuate into a right.

It is a possibility of profit, but nothing may ever be
payable under it. // the liability is contingent, no at-

taching right exists. Here there is no liability present-

ly fixed to pay anything except upon the accident of
profits accruing * *

"There can, then, be no attachment of, or levy upon,
a contingent right, which may or may not become a
cause of action according to the occurrence or non-
occurrence of a future event. The attachment failing,

the order of pubhcation falls with it."

Measured by either the original case above, or the opinion

on its reversal, the Idaho judgment was not, at the time of

attempted garnishment thereof in New York, nor even at

the time of judgment in New York (February 27, 1939), or

execution thereon issued (February 28, 1939), or payment

by Huron, garnishee (March 1, 1939), a fixed liability.
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Liability was yet conting-ent, might never eventuate into a

right, was subject to defeat, nothing might ever be payable

under it. It might or might not become a cause of action

suable in New York or elsewhere according to the occur-

rence or non-occurrence of a future event—final affirmance,

after time for rehearing passed, by this Court.

The Frederick and Herman & Grace cases, supra, and the

Sheehy case hereinafter, are cited and followed in a recent

(1938) New York case where jurisdiction depended upon

whether effective garnishment was had of the Cocoa Ex-

change, in which the defendant corporation was not a mem-

ber, but its President was. The membership had been paid

for by defendant and it was listed on its books as an asset.

The exchange rule was that upon sale of a membership the

proceeds were payable to the former member.

"Even were the Exchange obligated to pay to the

defendant the proceeds of the sale * * the right of

defendant to such proceeds would be contingent and
equitable. * * There is no liability presently fixed

whereby the Exchange is obligated to pay anything to

the corporation. Contingent liabilities may not be at-

tached.

"It is well settled that an indebtedness is not attach-

able unless it is absolutely payable at present or in the

future, and not dependable upon any contingency."

Reifman vs. Warfield Co., 8 N.Y.S. (2) 591.

Sheehy vs. Madison Square Garden Assn., 266 N.Y. 44,

193 N.E. 633, is a recent case of the New York Court of

Appeals. Therein Johnson and defendant contracted for the

former to conduct rodeos over a period of years, for which

he was to be paid by the latter $65,000.00 in fixed install-
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ments. In 1932, after the opening of the rodeo, defendant

was garnished in an action by Johnson's creditor against

Johnson. No payments were then due, nor had they been

earned. Defendant thereafter made payments, subsequent-

ly due, to Johnson.

"There was therefore at that time (of attachment)

no money or property right actually in existence to

which the warrant could attach * *

"Plaintiffs * * urge that there was some property

right arising out of the contract in the nature of a chose

in action which was leviable. Johnson's right to pay-

ment at the time was entirely inchoate, contingent upon
performance of the conditions with which it was his

duty to comply. He had no enforceable rights either

in praesenti or in fitturo. Until he had satisfactorily

performed, he was entitled to nothing. These were
dependent conditions. Performance must precede pay-

ment. Choses in action are not ordinarily leviable.

There must be a statute granting the right. Our stat-

ute (Civil Practice Act, section 916) provides that an
attachment may be levied upon causes of action arising

upon contract. But at the time of the levy Johnson had
no cause of action ; nothing but the right to earn money
in the future. * * The present case is indistinguish-

able from (Herman & Grace vs. City of N. Y. supra)".

In New York the Operating Company, plaintiff, had, at

the time of levy, nothing it could possess or exercise any con-

trol over. It could not bring suit there upon its judgment ; it

had there no cause of action. The New York court could

not, and would not, afford it its facilities and powers to con-

trol or enforce its judgment "debt or cause of action". The

hands of the Operating Company, and of every Court, in

every jurisdiction, were tied, and made ineffective to collect

the Idaho judgment by the act of Huron, defendant, in ap-



32

pealing and staying execution by supersedeas. The Operat-

ing Company's creditor, Manufacturers Trust Company,

could do no more than stand in its debtor's shoes at the time

of levy. It could not enforce what the plaintiff could not.

It could not collect where and when the plaintiff could not.

28 Corpus Juris 241.

The laws and decisions of New York permit levy upon a

foreign judgment, not as a judgment but only as a debt or

cause of action "in all respects like any other debt" ; that is

to say, if it is a "liability presently fixed" and determined, is

controllable and enforceable by the New York courts, is "ab-

solutely payable at present or in the future and not depend-

able upon any contingency", "has eventuated into a right",

is "an enforceable right either in praesenti or in futuro", all

at the time of levy.

Huron, defendant, could not say to plaintiff "I need not

pay you
; you cannot force me to pay

;
your judgment is con-

tingent, is erroneous and I will urge its reversal ; I now owe

you nothing", nor say to the Idaho Court, to this Court, and

every Court, including New York, "You cannot enforce pay-

ment to plaintiff Operating Company", yet at the same time

say to the Manufacturers Trust Company, which was only

another name for Huron,—its alter ego (see the opinion of

this Court in Ojus Mining Company vs. Manufacturers

Trust Company, 82 F. (2) 74, at 75 and 76)—and to the

New York Courts, "While I have the plaintiff tied, and the

courts helpless to aid it, let plaintiff's creditor levy upon

plaintiff's contingent right against me; when I learn that the

United States Circuit Court of Appeals for the Ninth Cir-

cuit is, by its opinion, going to free plaintiff and the Courts,
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but before it can, under its rules allowing me time for re-

hearing, so adjudge, I'll pay you (myself) and thus defeat

plaintiff, thus satisfy its Idaho United States District Court

judgment, and thus prevent judgment in that Court against

my surety, the National Surety Company".

This Court, upon the proposition and authorities thus far

cited herein should reverse the trial court's judgments upon

the motions.

II

A judgment recovered in a United States Court in

Idaho stayed pending appeal to the United States Cir-

cuit Court of Appeals is governed by the Federal Con-

stitution or by Acts of Congress and, therefore, not sub-

ject to the local law of the State of New York; is subject

to the control and jurisdiction of the Federal Courts,

and not subject to attachment, nor the appealing judg-

ment debtor to garnishment, by a New York Court ; the

decisions of the United States Supreme Court so hold

;

garnishment would be an unwarranted and improper

interference with, and make ineffective, the jurisdic-

tion of this Court.

The rule of Erie R. Co. vs. Tompkins, 304 U.S. 64, 78,

82 L. ed. 1188, 1194, is not that local state law must, in

every situation, be applied ; it contains exceptions

:

"Third. Except in matters governed by the Federal
Constitution or by Acts of Congress, the law to be
applied in any case is the law of the state."

And that case quotes approvingly a statement by Mr. Jus-
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tice Field in Baltimore & O. R. Co. vs. Baugh, 149 U.S.

368, 401, Z7 L. ed. 772, 786, which though made with re-

spect to the states is equally applicable to the United States

within its constitutional jurisdiction.

" * * the Constitution of the United States * *

recognizes and preserves the autonomy and indepen-

dence of the States," (United States)

—

"independence

in their legislative and independence in their judicial

departments. Supervision over either the legislative or

the judicial action of the States" (United States) ''is in

no case permissible, except as to matters by the Consti-

tution specifically authorized or delegated to the United
States" (States). "Any interference with either, ex-

cept as thus permitted, is an invasion of the authority

of the State" (United States), "and, to that extent, a

denial of its independence". (Interpolations ours.)

Art. Ill, Sec. 1 of the Constitution of the United States

provides

:

"The judicial power of the United States shall be

vested * * in such inferior courts as the congress may
from time to time ordain and establish * * * "

And Art. Ill, Sec. 4 of that document provides

:

"The judicial power shall extend to all cases, in law
and equity, arising under this Constitution, the laws of

the United States and treaties * * ; to all cases * *

between citizens of different states * * "

And Art. I, Sec. 8 provides

:

* *"The Congress shall have power
To constitute tribunals inferior to the Supreme

Court. * *

To make all laws which shall be necessary and proper

for carrying into execution the foregoing powers, and
all other powers vested by this Constitution in the gov-
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ernment of the United States, or in any department or

officer thereof."

It is obvious that Congress possesses the right to create

the Courts, determine their jurisdiction, modes of procedure,

provide for appeals, execution and stay of execution, in fact

the progress of a suit from its commencement to its termina-

tion and until satisfaction of judgment.

Ex parte New Orleans City Bank, 3 How. 317; 11

L. ed. 603.

Livingston vs. Story, 9 Pet. 655, 9 L. ed. 255.

Wayman vs. Southard, 10 Wheat. 1, 6 L. ed. 253.

And as obvious that the judicial power of the Federal

Courts extends to control and protection of a suit and their

orders and judgments therein within their jurisdiction, ori-

ginal or appellate. It extends to hearing and final determi-

nation of the rights of persons or property submitted to

them and the meaning and effect of their judgments. So

long as a cause is within the Federal Court's jurisdiction,

original or appellate, and is pending in such courts, and said

courts have not finally ended with it, so long as something

more remains concerning or respecting such cause, or rights,

or property which is within the power of such courts to do,

they have the power to protect and preserve such power,

without interference from the states, or state courts, or local

laws. Otherwise, the judicial power of the United States

and of its courts, could be defeated and rendered ineffective

notwithstanding the United States Constitution and the Acts

of Congress.

We are not here concerned with whether a money judg-

ment recovered in a United States court, its course finally
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run in the United States courts, original and appellate, is

subject to garnishment in another jurisdiction ; nor whether

when there only remains to be done the issuance or levy of

execution it is so subject; that is not the situation here.

Here the rights of the parties had not finally been deter-

mined by United States courts, the cause was still pending

therein on appeal and the final outcome was uncertain, de-

pendent upon the view which this appellate court might take

and the decision it had the right, power and jurisdiction to

render, and which it retained until its final mandate. And

after mandate there might still remain, dependent upon

whether reversal was decreed by this court, the power of the

United States District Court to have further proceedings

and make further determinations concerning it. In fact,

Huron, defendant, recognized that jurisdiction and power

still remained, even after affirmance, by paying the attor-

neys' lien and by moving for satisfaction in the United

States District Court where the judgment was originally

recovered, and to which it was returned upon affirmance.

Huron's appeal was by virtue of, and under, Acts of Con-

gress. Its filing of supersedeas, and the stay of execution,

were granted and permitted by such Acts. It submitted it-

self to and prayed the jurisdiction and power of reversal of

this Circuit Court of Appeals by virtue of such Acts. Can

it, or a New York court, pending that appeal, make vain and

useless, or ineffective, the exercise of that jurisdiction and

power ? The answer must be negative.

For if the New York court could seize the judgment at

that time, it could enforce its seizure ; it could, as it did, enter

final judgment, and by virtue of the presence of Huron,
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garnishee, and its property within its jurisdiction, require

payment prior to the judgment of this court, and thus make

the rendering of judgment, and the right of appeal and stay,

which Huron had and exercised under the Constitution and

laws of the United States, useless. The appeal would be

moot. Had this court reversed, as it might have done, the

proceedings in New York if valid would have defeated the

judgment of this court, would have made Huron, defendant

and garnishee, pay notwithstanding this court had said it

owed nothing, have given to plaintiff, through payment to

its creditors, damages where none were recovered, would

have effectively prevented retrial by plaintiff, for, under the

contention of Huron, its payment as garnishee would have

been satisfaction of a judgment which had been reversed,

and of the claim of plaintiff against it.

Thus was attempted to be destroyed, not preserved, the

independence of the judicial department of the United

States. Thus, supervision over the judicial action of the

United States by the State of New York would be permitted.

Thus was interference with, and invasion of, the authority

of the United States and of this Court.

The jurisdiction of the New York court depended entirely

upon a valid attachment; so did its judgment. If this Court

reversed the District Court its effect would be to deprive the

New York court of jurisdiction, and reverse and set aside

its judgment. On the other hand, if the garnishment was

good the judgment following was good and could be imme-

diately enforced, and thus defeat and render nugatory a

judgment of reversal by this Court. The potentialities of

such conflicts and interferences between State and United
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States courts cannot be tolerated ; such controls of one over

the other are unallowable.

That it turned out that this Court did finally affirm the

judgment after all the proceedings in the New York court

were ended cannot nunc pro tunc validate such proceedings,

nor affect the rule against non-interference, conflicts, and

supervision. There was no ground for assuming that af-

firmance by this Court, nor for assuming that, if affirmed,

this Court or the United States District Court would not en-

force its judgment against Huron because of the New York

proceedings; nor for assuming that if this Court reversed

the New York court would vacate its proceedings, or require

repayment to Huron, garnishee, of the amount it had paid

to the plaintiff there.

See Elson vs. Chi. R. I. & Pac. R. Co., 154 la. 96,

134 N.W. 547, 43 L.R.A.N.S. 531 at 534.

The decisions of the United States courts with respect to

the attachable character of their judgments by other juris-

dictions, though dealing in some instances with judgments

finally determined and thus going further than need be in

this case where final determination had not been had, are

applicable.

But directly in point is the case of Wallace vs. M'Connell,

13 Pet. 136, 10 L. ed. 95, for there after M'Connell sued

Wallace in a United States court upon a promissory note,

and while the cause was pending, Wallace was garnished in

an action in an Alabama state court. Wallace then claimed

an abatement of the Federal suit to the extent of the gar-

nishment. The United States court refused, and in its suit
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entered judgment for the full amount. The Supreme Court

of the United States affirmed, ruling:

"The jurisdiction of the District Court of the United

States, and the right of the plaintiff to prosecute his

suit in that court having attached, that right could not

be arrested or taken away by any proceedings in an-

other court. This would produce a collision in the jur-

isdiction of courts that would extremely embarrass the

administration of justice. ***** Where the suit

in one court is commenced prior to the institution of

proceedings under attachment in another court, such

proceedings cannot arrest the suit. * * This * * is

essential to the protection of the rights of the garnishee

and will avoid all collisions in the proceedings of dif-

ferent courts having the same subject matter before

them. In the case now before the court, the suit was
commenced prior to the institution of proceedings un-

der the attachment."

Wabash R. Co. vs. Tourville, 179 U.S. 322, 327: 45
L. ed. 210. 214.

Menees vs. Mathews, 197 F. 633.

FrankHn vs. Ward. 9 Fed. Cas. 711.

Thomas vs. Wooldridge, 2Z Fed. Cas. 986.

'* * * it would lead to great inconvenience and to

serious conflict of jurisdiction * * the decided weight
of authority sustains this view. * *

'* ** judgment in this court cannot be attached in a
state court * *

"

Henry vs. Mining, 15 F. 649.

The only question for consideration in Mack vs. Winslow,

59 F. 316 (6th CCA. j was the effect or operation of pro-

ceedings by attachment in a state court, instituted after com-
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mencement of suit against the garnishee in the United States

court, and before judgment finally determined.

"The jurisdiction of the latter court, and the right of

the plaintiff to prosecute that suit in that court having
attached, that right could not be arrested or taken away
by proceedings in another court. * *

" * * when a defendant is * * legally made a de-

fendant in such court, he is rightfully first amenable to

the orders and judgments of that court, and protected

by submitting himself thereto.

" * * The defendants in the United States Circuit

Court * * were not, therefore, amenable to the gar-

nishee process under the attachment proceedings in the

Ohio court.

Lowenstein vs. Levy, 212 F. 383 (6th CCA.)

Ackerman vs. Tobin, 22 F. (2) 541 (8th CCA.)

In the last above cited case it is said

:

"In such cases it is well settled that the court which
first acquires jurisdiction of the res * * is entitled to

proceed to effectuate the purpose of the action * * "

U. S. Shipping Board vs. Hirsch L. Co., 35 F. (2)
1010

While the appellees and the trial court relied upon Ship-

man Coal Company vs. Del. & Hudson Co., 219 N.Y.S. 628,

as stating the law of New York to be that a judgment of a

United States court was subject to garnishment in New
York, it is to be noted that the question certified therefrom

to the Court of Appeals of New York did not disclose that

the question involved a judgment of a United States Court,

and affirmance was without opinion. Furthermore, that

case involved a judgment fully and finally disposed of in the
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United States Court, while in the present case the judgment

was still a matter of concern to and jurisdiction of this Cir-

cuit Court of Appeals. In addition, the New York decision

cannot override the law of the United States, where, as here-

inbefore shown, the Federal Constitution and Acts of Con-

gress govern a cause pending in its courts.

The cause of action in tort was still in process of liquida-

tion and final determination at least until the judgment of

this Court. With that process the New York court could not

interfere ; over this Court the New York court could have no

control.

Huron, defendant, cannot claim equities by having paid

in New York. It was present in the New York court and

did not raise the question of its non-liability there. That it

was negligent, or voluntarily paid when it was not legally

required to do so, is no reason why appellant should be de-

prived of its rights, nor why the judgment in Idaho should

be satisfied, nor why this Court, or the District Court, should

surrender its powers, or demean themselves to the control,

or suffer the interference, of the New York court.

"It is said that 'a negligent garnishee is no more en-

titled to protection than any other negligent party, and
he is as much bound to look after the proceedings

against him and protect himself from an improper
judgment, as a defendant in an ordinary suit. If by his

failure in this respect the plaintiff gain an advantage
over him, he is without relief.' Drake on Attachment,
Sec. 6582."

Burke vs. Hance, 76 Tex. 76, 18 Am. St. Rep. 28, 30.

Upon the foregoing ground also the judgments should be

reversed.
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III

A cause of action in tort is not, prior to action com-

menced therefor, nor while action is pending, subject

to attachment. An action for claim and delivery is

pending until final determination upon appeal.

Replevin, or claim and delivery, is an action ex delicto, at

law, for the recovery of specific personal chattels, wrong-

fully taken and detained, or wrongfully detained, with dam-

ages which the wrongful act has occasioned.

54 Corpus Juris, 416.

"The controlling characteristic of the remedy of gar-

nishment is that the liability of the garnishee must ori-

ginate in, and be dependent on, contract. Hence, * *

garnishment cannot be employed to reach or subject

any debt or demand which the debtor, suing in his own
name, could not recover in an action ex contractu. In

most jurisdictions, therefore, a right of action for tort

is not the subject of garnishment."

Note 91 A.L.R. 1327.

One of the reasons for the rule is that the garnishee does

not know, and cannot know, how much, if anything, he may

owe the claimant against him. That was the case here, for

while the judgment of the United States District Court for

Idaho tentatively liquidated the amount, it was only tenta-

tive at the time of garnishment because Huron had appealed

and it had not been finally determined—Huron did not know

and could not know how much, if anything, it might owe the

Operating Company. Huron was asserting error and that

it owed nothing. Much that has been said as to contingent
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liability under Part I of this brief is applicable here.

Nor could the Operating Company, suing in its own

name, have recovered against Huron in an action ex con-

tractu (accepting the New York courts' view that suit on a

judgment is in the nature of a cause of action upon an im-

plied contract or debt), for not only was the judgment pend-

ing upon appeal, but, in addition, any steps or proceedings

to enfore it w^ere prevented by the supersedeas bond filed.

The trial court here was of opinion that its judgment was

subject to garnishment because though appeal was pending

"a judgment stands binding upon the parties until reversed".

For that rule it cited cases relating to an appealed judg-

ment's effect as res judicata. (27 F. Supp. 720, 723). That

point was not involved.

The judgment, while final in the sense of being appeal-

able, was not final in the sense that it constituted final liquid-

ation of a tort claim, and would not become so at least until

this court had issued its mandate of affirmance; had this

court reversed the claim would still occupy its status as an

unHquidated claim in tort. The action, at the time of at-

tempted garnishment, was still pending.

"An action is deemed to be pending from the time of

its commencement until its final determination upon ap-

peal, or until time for appeal has passed, unless the

judgment is sooner satisfied."

Sec. 12-606 Idaho Code Ann.

Under an identical statute California has held

:

" * * the judgment * "^ had not become final with
reference to the subject matter thereof as the time for

appeal therein had not expired * * "
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Naftzger vs. Gregg, 33 Pac. 757 (Cal.)

The point is directly decided in Arp. vs. Blake, 218 Pac.

773,777 (Cal.).

"The garnishment mentioned in the third cause of

action as having been served on Arp in 1916 was served

pending the appeal in the case of Blake vs. Arp. In the

case of Waples-Platter Grocer Co. vs. Tex. & P. Ry.

Co., 62 S.W. 265, the complaint sounded in unliqui-

dated damages. Garnishment was served pending ap-

peal, and we think the court correctly stated the rule

under such circumstances as follows: 'The effect of

the appeal was to deprive the judgment of its finality,

and it operated to keep alive the case as one of tort as it

existed before the judgment was rendered.'
"

The case quoted in the last citation is identical, in many

respects, with the facts here. There Downtain sued the

railroad for damages, unliquidated. The Grocer Co. sued

Downtain and garnished the railroad company (1) after

suit was commenced, but before judgment in the trial court

;

(2) also after judgment in the trial court against the rail-

road company,* and before appeal was perfected; (3) also

after affirmance on appeal (and after judgment in favor of

the Grocer Co. ) , but before petition for rehearing was over-

ruled. In our case garnishment was after appeal and before

affirmance (the New York court's jurisdiction solely de-

pendent upon a good attachment), and, after the New York

judgment, payment by the garnishee, Huron, was after af-

firmance by this court but before time for rehearing had ex-

pired. The Texas Supreme Court held that none of the gar-

nishments was good.

"The demand" (of Downtain) "being uncertain, is

not made certain until the amount is fixed by a final
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judgment of the court ; that is to say, a judgment not

merely final in the sense that an appeal lies therefrom,

but a judgment final in the sense that it has reached

that stage in judicial procedure when it can neither be

set aside nor reversed upon appeal * * 'appeal or writ

of error, whether prosecuted under cost or supersedeas

bond, during pendency, deprives a judgment of that

finality of character in support of the right or defense

declared by it * ' * * The Court of Civil Appeals" in

(in Kreisle vs. Campbell, 32 S.W. 581) * * "held in

accordance with our opinion."

Waples-Platter Grocer Co. vs. Tex. & P. R. Co., 62
S.W. 265, 59 L.R.A. 353.

Dibrell vs. Neely, 61 Miss. 218.

Kreisle vs. Campbell, 32 S.W. 581 (Tex.)

Burke vs. Hance, 76 Tex. 76, 18 Am. St. Rep. 28.

Upon this ground alone the judgments should be reversed.

The United States District Court for the District of Ida-

ho should have denied Huron's motion for satisfaction of

judgment, and should have entered judgment against the

Surety for the amount of the judgment of March 3, 1938,

and interest and costs, less the amount paid on attorney's

lien.

Respectfully submitted,

SAM S. GRIFFIN,

W. H. LANGROISE,
ERLE H. CASTERLIN,

Attorneys for Appellant,

Residence: Boise, Idaho.





No. 9285 3_

IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

LINCOLN MINE OPERATING COMPANY,
a Corporation,

Appellant,

vs.

HURON HOLDING CORPORATION,
a Corporation, and

NATIONAL SURETY CORPORATION,
a Corporation,

Appellees.

BRIEF OF APPELLEES

On Appeal from the United States District Court for the

District of Idaho, Southern Division.

HON. CHARLES C. CAVANAH, Judge.

SAM S. GRIFFIN,
WILLIAM H. LANGROISE,
ERLE H. CASTERLIN,

Boise, Idaho,

Attorneys for Appellant.

JESS HAWLEY,
O. W. WORTHWINE,

Boise, Idaho,

Attorneys for Appellees.

Filed , 1939

, Clerk

By , Deputy





INDEX

Pag-e

STATEMENT OF THE CASE 9

ARGUMENT 10-26

CONCLUSION 27

OPINION OF JUDGE CHARLES C. CAVANAH 28-36



TABLE OF CASES

Pag-e

14 Am. Jiir. 383, Par. lcS9 13

Andes V. Slauson, 130 U. S. 439, 32 L. Ed. 989 21

Arp V. Blake, 218 Pac. 77Z 23

Bothwell V. Fitzgerald, 219 Fed. 408 21

Brownell v. Carnlcy, 10 N. Y. Super. Ct. 9 19

By-Products Recovery Co. v. Mabee, 288 Fed. 401 18

Chicago, Rock Island & Pacific R. Co. v. Sturm,
174 U. S. 710, 43 L. Ed. 1144 15-16

Clements v. Doblin, 209 App. Div. 208, 204 N. Y. S.

413; affirmed 239 N. Y. 526 18-19

Coppedge v. Clinton, 72 Fed. (2d) 531 21

Z2> C. J. 1056 19

Deposit Bank v. Board of Councilmen of Frankfort,

191 U. S. 499, 48 L. Ed. 276 18-22

Du Pont V. Richmond Guano Co., 297 Fed. 580 18-22

Edison Electric I. Co. v. Guastivino Fire Proof C.

Co., 16 App. Div. 350, 44 N. Y. S. 1026 19

Elder V. McClaskey, 70 Fed. 529 21

Emery v. U. S., 27 Fed. (2d) 992 18-21-22

Erie Railway Co. v. Tompkins, 304 U. S. 64, 82 L.

Ed. 1 188 25

.Ex Parte Chateaugay Ore & Iron Co., 128 U. S. 544,

32 L. Ed. 508 21

Grafton v. Lloyd, 86 Fed. (2d) 205 18

Hamer v. New York Ry. Co., 244 U. S. 266;
61 Fed. 1 125 24

Harman v. City of Ft. Lauderdale, 134 Misc. 133,

234 N. Y. S. 196 16

Heyl v. Taylor, 1 17 N. Y. S. 916 15



TABLE OF CASES—(Continued)

Pag-e

In Re Moran, 59 Misc. 123, 1 12 N. Y. S. 207 17

Jennings v. Ward, 300 Pac. 129 24

K. P. Ry. Co. V. Twombly, 100 U. S. 78, 25 L. Ed.

550 17-22

Lee V. Jackson Light & Traction Co., 261 Fed. 721 23

Lincoln Mine Operating Company vs. Huron Hold-
ing Corporation, 27 Fed. Supp. 726 1

Menge v. Warriner, 120 Fed. 816 21

Moore's Federal Practice, p. 3300 23

National Broadway Bank v. Sampson, 179 N. Y. 213,

71 N. E. 766 14-15

Nev/ York Civil Practice Act

—

Section 235 1

2

Section 902 10-1

1

Section 903 1

1

Section 9 1 2 1

1

Section 9 16 1

1

Section 9 1 7 1

1

Section 969 12-13

Oregonian Ry. Co. v. Oregon Ry. & Nav. Co.,

27 Fed. 297 18

Ranson v. City of Pierre, 101 Fed. 665 17

Reed V. Allen, 286 U. S. 191, 76 L. Ed. 1054 17

Restatement, Conflict of Law, Par. 590 16

2 R. C L. 806, par. 5 15

Shipman Coal Co. v. Del. & H. Canal Co.,

219 N. Y. S. 628; aftirmed, 245 N. Y. 567,

157 N. E. 859 14-19

Simpson v. Jersey City Contracting Co.,

165 N. Y. 193 19

Stevens v. Stevens, 69 Hun. 332, 22 N. Y. S. 520 17



TABLE OF CASES—(Continued)

Page

Strauss v. American Publishing Association,

201 Fed. 306 18

Sullivan v. Ringler & Co., 69 App. Div. 388,

74 N. Y. S. 978 16

Union Trust Co. v. Rochester etc. Ry. Co.,

29 Fed. 609 22

28 U. S. C. A. 724 (Conformity Act) 20-21

United States v. Leffler, 1 1 Pet. 86, 9 L. Ed. 642 24

Van Horn v. Kittitas County, 59 N. Y. S. 883,

affirmed, 46 App. Div. 623, 61 N. Y. S. 1150 16

Wabash Railroad Co. v. Tourville, 179 U. S. 322,

45 L. Ed. 210 25

Waples-Platter Grocer Co. v. Tex. & P. R. Co.,

68 S. W. 265 23

Warner v. Fourth Nat'l Bank, 115 N. Y. 251 19

Wehle v. Conner, 83 N. Y. 231 26

Woodbridge & Turner Engineering Co. v. Ritter,

70 Fed. 677 23



IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

LINCOLN MINE OPERATING COMPANY,
a Corporation,

Appellant,

vs.

HURON HOLDING CORPORATION,
a Corporation, and

NATIONAL SURETY CORPORATION,
a Corporation,

Appellees.

BRIEF OF APPELLEES

On Appeal from the United States District Court for the

District of Idaho, Southern Division.

HON. CHARLES C. CAVANAH, Judge.

SAM S. GRIFFIN,
WILLIAM H. LANGROISE,
ERLE H. CASTERLIN,

Boise, Idaho,

Attorneys for Appellant.

JESS HAWLEY,
O. W. WORTHWINE,

Boise, Idaho,

Attorneys for Appellees.

Filed , 1939

:
, Clerk

By , Deputy





IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

LINCOLN MINE OPERATING COMPANY,
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HURON HOLDING CORPORATION,
a Corporation, and
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a Corporation,

Appellees.
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On Appeal from the United States District Court for the

District of Idaho, Southern Division.

STATEMENT OF THE CASE

Appellant's statement is fair excepting for the interjec-

tion of a non-record quotation from the case of Lincoln

Mine Operating Company vs. Huron Holding Corporation,

27 Fed. Supp. 726. Much of the record before the District

Court was properly omitted from the transcript here as it

consisted of long affidavits setting forth the statutes of New
York and the procedural steps there followed by the Manu-

facturers Trust Company in obtaining its judgment against

the appellant. It was thought unnecessary to have all of

these affidavits in the record as they were not germane to

the controversy since the real issue involved is whether Hu-

ron Holding Corporation was subject to garnishment in
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New York on an appealed Idaho judgment, even though the

procedure was in conformity with the New York Civil Prac-

tice Act.

ARGUMENT

Manufacturers Trust Company had a claim against ap-

pellant upon which it was entitled to judgment. It was a citi-

zen of New York and doing business in that state. The Hu-

ron Holding Corporation was likewise a citizen of New York,

and there doing business.

Appellant was a citizen of Idaho and was not doing busi-

ness in New York; it had borrowed $10,000.00 from the

Manufacturers Trust Company in 1929—It gave its note

for that amount. There never was any question raised, and

there is none now raised, that the appellant borrowed the

money, rightfully owed it, and never paid anything on either

principal or interest prior to the enforced payment by Huron

Holding Corporation under the garnishment proceedings.

The Manufacturers Trust Company rightfully invoked

the jurisdiction of the Supreme Court of New York against

the non-resident appellant provided it had property subject

to the jurisdiction of the New York Court.

There is no question, as we understand the record, that

the Manufacturers Trust Company fully complied with the

statutes of the State of New York in commencing its action,

issuing an attachment, and garnisheeing the indebtedness

represented by the Idaho judgment. The Civil Practice Act

of the State of New York provides as follows

:

"902. In what actions attachment of property may
be had. A warrant of attachment against the property
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of one or more defendants in an action may be granted

upon the application of the plaintiff, as specified in the

next section, where the action is to recover a sum of

money only, as a tax or as damages for one or more of

the following- causes

:

"1. Breach of contract, express or implied, other

than a contract to marry. * * * h^ "

"903. What must be shown to procure warrant of

attachment. To entitle the plaintiff" to such a warrant,

he must show that a cause of action specified in the last

section exists against the defendant, and, if the action

is to recover damages for breach of contract, that the

plaintiff is entitled to recover a stated sum, over and
above all counterclaims known to him. He must also

show that the defendant

"1. Is either a foreign corporation or not a resident

of the State. * ^ * "

The warrant of attachment was levied by the Sheriff of

New York County in accordance with the provisions of Sec-

tions 912, 916, and 917 of the Civil Practice Act. Section

916 of that Act provides

:

"916. Levy upon cause of action, evidence of debt or

claim to estate. The attachment may also be levied

upon a cause of action arising upon contract ; including

a bond, promissory note, or other instrument for the

payment of money only, negotiable or otherwise,

whether past due or yet to become due, executed by a

foreign or domestic government, state, county, public

ofhcer, association, municipal or other corporation, or

by a private person, either within or without the state

;

which belongs to the defendant and is found within the

county. * * * * "

Appellee returned its certificate to the effect that the ap-

pellant had obtained a judgment against it in the Idaho Dis-
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trict Court and that judgment was then in the course of

appeal by it.

Section 235 of the Civil Practice Act of New York pro-

vides :

" * * * where it appears by affidavit filed in the

action or as part of the judgment roll in such action that

a warrant of attachment, granted in the action, has

been levied upon property of the defendant within the

state, the summons may be served without an order,

upon a defendant without the state in the same manner
as if such service were made within the state, except

that a copy of the complaint must be annexed to and
served with the summons, and that such service must
be made by a person or officer authorized under section

two hundred and thirty-three of this act to make service

without the state in lieu of publication. Proof of ser-

vice without the state without an order shall be filed

within thirty days after such service. Service without

the state without an order is complete ten days after

proof thereof is filed."

Section 233 of said Act provides that a deputy sheriff may

make such service.

In accordance with this Section the Manufacturers Trust

Company caused a copy of the complaint and summons to be

actually served by a deputy sheriff of Ada County, Idaho,

upon the appellant in Boise, Idaho, (T., p. 21). No appear-

ance of any kind was made by the appellant and judgment

was entered by the New York Court on February 27, 1939.

The following day execution issued under the provisions of

Section 969 of the Civil Practice Act, which states

:

"969. Satisfaction of judgment from attached prop-

erty. Where an execution against property is issued

upon a judgment for the plaintiff in an action in which
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a warrant of attachment has been levied, the sheriff

must satisfy it as follows

:

"1. He must pay over to the plaintiff all money at-

tached by him, and the proceeds of all sales of perish-

able property, or of any vessel or share or interest

therein, or animals, sold by him, or of any debts, or

other thing-s in action collected or sold by him; or so

much thereof as is necessary to satisfy the judgment.
He * * "

The Sheriff of New York, under the execution, levied

upon the appellant's property—the judgment debt due to it

from the appellee. On March 1, 1939, appellee, Huron

Holding Corporation, paid to the Sheriff $4,805.55 and,

after deducting his fees, the Sheriff paid to the Manufac-

turers Trust Company $4,642.42, which was applied on the

New York judgment against the appellant.

We understand that there is no contention here that the

New York statutes were not followed or that the judgment

and execution were not lawfully made, excepting only that

the appellant claims that its Idaho judgment was not prop-

erty subject to attachment in New York and, therefore, there

was no jurisdiction on which to base the New York pro-

ceedings.

THE NEW YORK SUPREME COURT HAD JUR-
ISDICTION.

There can be no serious question about the right of New
York, through its courts, to control property within its

boundaries and subject it to attachment proceedings.

"A state has uncontrolled jurisdiction over all prop-
erty, real or personal, within its borders."

14 Am. Jur. 383, Par. 189.
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It is undoubtedly the rule in New York that a debt found-

ed on a foreign judgment is attachable. This is the rule laid

down in

Shipman Coal Co. v. Del. & H. Canal Co., 219 N.Y.S.
628;
affirmed, 245 N.Y. 567, 157 N.E. 859.

The doctrine announced in that case has not been repudi-

ated and is still the law of New York. In that decision Sec-

tions 902 and 903 of the New York Civil Practice Act were

interpreted. Attachment was issued by the plaintiff, a Dela-

ware corporation, against the defendant, a New York cor-

poration, and two individual defendants who were Pennsyl-

vania residents. The same procedure was had as is here in-

volved. The judgment also was on a tort action. The court

held that while the judgment debt had no actual location,

such as physical property had, its situs was in the locality

where the court which rendered it was established and it was

also subject to the control of the courts of the state in which

the judgment debtor lived. The judgment debt was held to

be property subject to attachment and "found" in New
York.

The case of National Broadway Bank v. Sampson, 179

N. Y. 213, 71 N. E. 16(i, was cited in support of this reason-

ing. The court said

:

"It is then immaterial in what physical locality a debt

or any other attachable intangible property right or

obligation, for instance, an 'instrument for the payment
of money', may have been created or where it is to be

performed or where it may exist. It is immaterial, too,

where the physical evidence thereof may be found. The
ground for this rule is that the power of the court over
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those who reside within its territorial jurisdiction is

superior to that of any other court, and that consequent-

ly the residence of the person owing the obligation must
determine which of two courts has the superior right to

divert the obligation for the benefit of defendant's cred-

itors."

Appellant suggests that there is a question about the doc-

trine here announced because of the decision in the case of

Heyl V. Taylor, 117 N. Y. S. 916. That case is not authority

as against the Shipman case, supra, since the latter was de-

cided after the Heyl case and affirmed by a superior court.

Ruling Case Law states the rule as follows

:

"But the attachment laws of many states recognize

the right of a creditor of a non-resident to attach a debt

or credit owing or due to him by a person within the

jurisdiction w^iere the attachment issues, and to this

extent the principle has been sanctioned that the laws of

a state, for the purposes of attachment proceedings,

may fix the situs of a debt at the domicil of the debtor."

2 R. C. L., 806, par. 5.

Chicago, Rock Island & Pacific R. Co. v. Sturm, 174

U.S. 710, 43 L. Ed. 1144.

"The idea of locality of things which may be said to

be intangible is somewhat confusing, but if it be kept up
the right of the creditor and the obligation of the debtor

cannot have the same, unless debtor and creditor live in

the same place. But we do not think it is necessary to

resort to the idea at all or to give it important distinc-

tion. The essential service of foreign attachment laws

is to reach and arrest the payment of what is due and
might be paid to a non-resident to the defeat of his

creditors. To do it you must go to the domicile of his

debtor, and can only do it under the laws and procedure

in force there. This is a legal necessity, and considera-

tions of situs are somewhat artificial. If not artificial,
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whatever of substance there is must be with the debtor.

He and he only has something in his hands. That
something is the res, and gives character to the action

as one in the nature of a proceeding in rem,"

The law of New York governs in determining whether a

foreign judgment, obtained against a New York resident,

may be attached.

Restatement, Conflict of Law, Par. 590.

Harmon v. City of Ft. Lauderdale, 134 Misc. 133,

234 N. Y. S. 196.

Van Horn v. Kittitas County, 59 N. Y. S. 883 ; af-

firmed 46 App. Div. 623, 61 N. Y. S. 1150.

Of importance in determining the status of a judgment on

appeal is the rule that such a judgment creates an estoppel as

res adjudicata. In Sullivan v. Ringler & Co., 69 App. Div.

388, 74 N. Y. S. 978, the court stated

:

"The only question involved in this appeal is whether
a judgment between the same parties on the same sub-

ject matter is res adjudicata, after an appeal from the

judgment has been taken, and an undertaking given to

stay execution. This question must be decided in the

affirmative, on the authority of Parkhurst v. Berdell,

110 N. Y. 386, 18 N. E. 123, 6 Am. St. Rep. 384,

where, at page 392, 110 N. Y., page 125, 18 N. E., 6
Am. St. Rep. 384, it was said

:

" 'As it appears to have been material to establish in

this action some of the matters adjudicated in that in

favor of Mrs. Parkhurst, it was competent for her to

establish them by the judgment roll introduced in evi-

dence. But that judgment was rendered in September,

1878, and before the trial of this action an appeal had
been taken to the general term. That is all that appeared

upon the trial of this action. But the appeal did not

suspend the operation of the judgment as an estoppel.'
"
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Stevens v. Stevens, 69 Hun. 332, 22 N.Y.S. 520.

In re Moran, 59 Misc. 123, 112 N.Y.S. 207.

The Federal Courts, too, uniformly recognize the exist-

ence of a judgment on appeal as res adjudicata.

Reed V. Allen, 286 U. S. 191. 76 L. Ed. 1054.

"The rule has been settled for this court that where
a judgment in one case has successfully been made the

basis for a judgment in a second case, the second judg-

ment will stand as res adjudicata, although the first

judgment be subsequently reversed."

Ranson v. City of Pierre, 101 Fed. 665.

"In many cases the question has been mooted wheth-

er, when a writ of error has been sued out, or when an
appeal has been taken which operates essentially as a

writ of error, to review a judgment at nisi prius, and a

supersedeas bond has been given to stay proceedings,

such a judgment may be received in evidence in another

suit between the same parties in support of the plea of

res judicata ; and, while the decisions upon this question

have not been uniform, yet, in our judgment, the weight

of judicial opinion, as well as sound reason, is that,

when a case which is removed to an appellate court by a

writ of error or an appeal is not there tried de novo, but

the record made below is simply re-examined, and the

judgment either reversed or affirmed, such an appeal or

writ of error does not vacate the judgment below, or

prevent it from being pleaded and given in evidence as

an estoppel upon issues which were tried and deter-

mined, unless some local statute provides that it shall

not be so used pending the ai)peal. A supersedeas bond
merely operates to stay an execution or other final pro-

cess on the judgment. It does not vacate the judgment,

nor prevent either party thereto from invoking it as an
estoppel."

K. P. Ry. Co. V. Twombly, 100 U. S. 78, 15 L. Ed.
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550.

Deposit Bank v. Board of Councilmen of Frankfort,

191 U. S. 499, 48 L. Ed. 276.

Oregonian Ry. Co. v. Oregon Ry. & Nav. Co., 27
Fed. 277. Reversed on other grounds, 130
U.S.I.

Strauss v. American Publishing Association, 201
Fed. 306.

By-Products Recovery Co. v. Mabee, 288 Fed. 401.

Emery v. U. S., 27 Fed. (2d) 992.

Du Pont V. Richmond Guano Co., 297 Fed. 580.

The Federal Courts recognize that a judgment founded

on tort, but on appeal, is a provable claim in bankruptcy.

Grafton v. Lloyd, 86 Fed. (2d) 205.

This case is particularly interesting since it concerns a

California judgment. The Court said

:

"It has been determined by this Court that a judg-

ment debt upon a California judgment is provable in

bankruptcy, notwithstanding the pendency of an ap-

peal."

Bringing light on the type of property right attachable in

New York are those cases which hold that a debt due in the

future may be attached.

Clements v. Doblin, 209 App. Div. 208, 204 N. Y. S.

413, affirmed 239 N. Y. 526.

''Apparently accounts were being paid from time to

time to the defendant by his factors from the equity of

redemption belonging to the defendant. Whether,
however, any accounts were actually due and payable

at the time of the levy of the attachment or instead

were payable in the future is not material. In Edison

Electric I. Co. v. Guastivino Fire Proof C. Co., 16 App.
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Div. 350, at page 354 (44 N. Y. Supp. 1026-28), the

Court said : 'The fact that the debt is not payable at the

time of the levy would not interfere with its being-

seized and levied upon by the sheriff upon the service of

the warrant of attachment.'
"

Brownell v. Carnley, 10 N. Y. Super. Ct. 9.

Edison Electric I. Co. v. Guastivino Fire Proof C.

Co., 16 App. Div. 350, 44 N. Y. S. 1026.

In New York the residuary interest of a pledgor may be

attached, regardless of the fact that the entire property may

be absorbed by the pledge.

Warner v. Fourth Nat'l Bank, 115 N. Y. 251.

Simpson v. Jersey City Contracting Co.,

165 N. Y. 193.

It is true that a contingent claim may not be attached in

New York but a judgment is not a contingent claim, even

when founded on a tort. It has become a quasi-contractual

obligation (33 C. J. 1056), no longer contingent, but by

judicial process passed from a mere claim, uncertain and

indefinite in character, to a most positive and definite status

—a judicial determination.

If a judgment created a res when not appealed, as was so

in the Shipman Coal Co. v. Del. & H. Canal Co. case, supra,

what does it become upon appeal? Appellant has not ana-

lyzed the status in that event nor has it explained why, under

New York decisions, a judgment on appeal has such a recog-

nized status that it may be pleaded as res judicata. While

the judgment is on appeal, and until reversed, it is the defi-

nite, positive property of the judgment creditor. It may not
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be taken from him—it has value and is assignable. True,

it may be reversed but until that happens it is a live property

right and has existence where the debtor lives. Is the judi-

cial determination of a claim by fixation of an amount a non-

enity, a dead thing, merely because of an appeal? The

judgment debtor has the burden of going on to the appellate

court and there destroying the judgment. While he is do-

ing this the judgment still lives—unless he stays the hand of

the court it will be enforced. Because he is permitted to

suspend the issuance of execution, does it thereby lose status

as a res ? The very nature of the stay proves that the judg-

ment is a definite, certain right else there would be no neces-

sity for forced suspension of execution during appeal.

Appellant is content to say that the appeal, with the stay

bond, keeps the judgment in suspension. It does not directly

claim that the appeal affects the judgment itself, but indi-

rectly, by denying its existence as property subject to execu-

tion, it does make such contention.

Appellant does not point out the real distinction between

an appealed judgment with a stay bond and an unappealed

judgment. It overlooks that the judgment itself is not sus-

pended, changed or affected at all by an appeal but execution

only is suspended on the judgment.

The Idaho judgment is ruled in its status by Federal law.

It is not governed by the rules that California, Idaho, or any

other state has laid down for its courts to follow in proceed-

ing to an appellate court. Manifestly, a state may not gov-

ern the procedure for the Federal courts.

The Conformity Act (28 U. S. C. A. 724) does not re-
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quire that a Federal judgment must be treated like judg-

ments of the courts of the state wherein the Federal District

is located.

The guiding Federal rule is thus expressed

:

"The question of the hnality of a judgment or decree

for the purpose of review by writ of error or appeal in

the Federal District Courts is not affected by the pro-

cedure in the State Courts but must be governed by the

rules established by the Federal Legislation and by the

decisions of the Federal Courts."

Menge v. Warriner, 120 Fed. 816.

Elder v. McClaskey, 70 Fed. 529.

Bothwell V. Fitzgerald, 219 Fed. 408.

Ex Parte Chateaugay Ore & Iron Co., 128 U. S. 544,

32 L. Ed. 508.

Andes V. Slauson, 130 U. S. 439, 32 L. Ed. 989.

We find cases in which the Federal Court recognizes the

non-finality of a state court judgment on appeal but these

cases are largely based upon state statute and concern the

appeal from an inferior to an appellate state court. Typical

is the case of Coppedge v. Clinton, 72 Fed. (2d) 531 (CCA.
10th), but such cases do not control a situation such as we

find here where a Federal judgment is on appeal. In the

case of Coppedge v. Clinton, supra, there is a discussion of

the finality of a judgment on appeal as constituting an estop-

pel, and the cases on each side of this question are collected

on pages 534 and 535 of 72 Fed. (2d).

In Emery v. United States, 27 Fed. (2d) 992, it was said

:

"The appeal from a judgment does not suspend its

effect. The appeal, when perfected, may stay execution
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upon the jiidgrnent from which it is taken: but, until

reversed, it stands binding upon the parties on every
question directly decided."

In Du Pont, etc. v. Richmond Guano Co., 297 Fed. 580,

(CCA. 4th), the court stated:

"An unusual situation has arisen in this case. When
it was tried on April 9, 1923, in the Eastern District of

Virginia, an appeal on writ of error was pending- in this

court from the North Carolina judg^ment. It was sug-
gested, but not seriously contended, that the plea of res

adjudicata should have been overruled because of the

possibility that the North Carolina judgment might be

reversed by this court. But the rule in the federal

courts, as well as in many other jurisdictions, is that

when a case is removed to an appellate court by writ of

error, on appeal, if it is not there tried de novo, but the

record made below is simply re-examined and the judg-

ment either reversed or affirmed, such an appeal does

not vacate the judgment below or prevent it from being

pleaded and given in evidence as an estoppel upon the

issues which were tried and determined."

Deposit Bank v. Board of Councilmen of Frankfort,

191 U. S. 499, 48 L. Ed. 278, 281.

In K. P. Ry. Co. v. Twombly, 100 U. S. 78, 25 L. Ed. 550,

it was held

:

"A writ of error to this court does not vacate the

judgment below. That continues in force until revers-

ed, which is only done when errors are found in the

record on which it rests, and which were committed
previous to its rendition."

and in Union Trust Co. v. Rochester etc. Ry. Co., 29 Fed.

609, it was held

:

"An action of debt will lie on a judgment of another

state, notwithstanding the pendency of an appeal or

writ of error."
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Woodbridge & Turner Engineering- Co. v. Ritter,

70 Fed. 677.

In Lee v. Jackson Light & Traction Co., 261 Fed. 721,

(CCA. 5th), the court states:

"It becomes, therefore, manifest that none of the

garnishment proceedings tals:en were at all superseded,

much less invalidated by the making of such bond ; nor
do we concede that the making of a supersedeas bond,

if one had been ordered, would have set aside and inval-

idated the garnishment proceedings. All that the mak-
ing of such a bond would have done would have been to

suspend further proceedings on such garnishments, un-
til the mandate of the Court of Appeals was received in

the court below."

Moore's Federal Practice, p. 3300.

"While a supersedeas stops any future executions on
a specific judgment appealed from, it does not suspend
the operation of a judgment as an estoppel, nor does it

preclude the bringing of other actions."

On pages 44 and 45 of appellant's brief may be found the

cases supporting the appellant's contention that attachment

will not lie on a judgment during the course of its appeal."

These are state court judgments expressing the minority

rule and are contrary to the Federal rule.

The cited case of Arp. v. Blake, 218 Pac. 17Z, did not dis-

cuss this point beyond adopting the decision of the Texas

court in the case of Waples-Platter Grocer Co. v. Tex. & P.

R. Co., 68 S. W. 265. These cases merely announce the

California and Texas rule and are not applicable here. Cal-

ifornia, however, has recognized that its decision on the

point adopted the minority rule.
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Jennings v. Ward, 300 Pac. 129.

"It is the settled rule in California, although the

weight of authority in other jurisdictions is to the con-

trary, that a judgment is not final so long as an appeal

is pending therefrom even though a supersedeas bond
has not been furnished."

The cases relied upon by appellant are from jurisdictions

where judgments lose their finality pending appeal. Natur-

ally there can be in such cases no merger of the tort claim

into the judgment and, of course, it follows that a tort claim,

being unliquidated, may not be garnisheed. But, as we have

shown, the rule in the Federal Courts and in most state

courts is that a judgment is not rendered non-final by a pend-

ing appeal—if a stay bond is allowed that does not change

the status to non-finality. It merely prevents the issuance

of execution.

"Upon judgment the original cause of action is

merged into it."

United States v. Lefiler, 11 Pet. 86; 9 L. Ed. 642.

Hamer v. New York Railway Co., 244 U. S. 266;
61 Fed. 1125.

The citation of Idaho statutes adds nothing to the weight

of appellant's argument because the procedure there set

down applies only to the Idaho courts and does not bind the

Federal Courts.

New York does not have a statute such as we find in Cali-

fornia and Idaho, and there are no decisions in that state

which hold with the minority rule that attachment or gar-

nishment of a judgment may not be had while such judg-

ment is on appeal.
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We are concerned here with the status of the judgment in

New York. The statutes there do not impose a Hmitation

upon the right of attachment on appeal. Neither do they or

the decisions of New York indicate that a judgment on ap-

peal is not a definite res, subject to the court's jurisdiction.

While it has often been held that a judgment of a Federal

Court is not subject to attachment—for example, Wabash

Railroad Company v. Tourville, 179 U. S. 322, 45 L. Ed.

210—the case of Erie Railway Company v. Tompkins, 304

U. S. 64, 82 L. Ed. 1188, must be considered as changing

the ancient rule, and since that decision the Federal Courts

must follow the statutes and decisions of a state court in de-

termining the status of property therein. In that case it is

said:

"Except in matters governed by the Federal Consti-

tution or by Acts of Congress, the law to be applied in

any case is the law of the State. And whether the law

of the State shall be declared by its legislature in a stat-

ute or by its highest court in a decision is not a matter

of federal concern. There is no federal general com-
mon law. Congress has no power to declare substan-

tive rules of common law applicable in a State whether
they be local in their nature or 'general', be they com-
mercial law or a part of the law of torts. And no clause

in the Constitution purports to confer such a power
upon the Federal courts."

Appellant's argument under its point II, seeking to avoid

the effect of this decision, has a fatal weakness of basis on

cases no longer the law. The point here is whether the judg-

men of the New York court, founded on its right to subject

property in that state to payment of debts due its citizens,

can be attached. That is not primarily a question of pro-
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cedure but of substantive right concerning a res in New-

York and is "not governed by the Federal Constitution or

by Acts of Congress." The judgment debt here concerned

had its situs in New York for attachment purposes under

the laws and the decisions of that state and these must be

followed by federal courts.

It has been suggested by appellant in its Statement of

Facts (p. 10) and in its Argument (p. 32) that Manufac-

turers Trust Company and Huron Holding Corporation are

one and the same. Just why that erroneous claim was made,

unless as a matter of possible prejudice, is difficult to under-

stand. If that were an important point, the appellant should

have raised it in its pleading or by the introduction of evi-

dence below so the District Court could have been advised.

There is absolutely no record evidence here, nor was there

any in this case, to bear out that statement, and we submit

that the chance remark of this Court made several years ago

in another case can not govern here. If the two corporations

are the same, we cannot see where the appellant was harmed

—it owed more than it was owed. Appellant apparently

thinks it should be favored in defeating the debt it honestly

owed. We do not question its legal right to defeat the juris-

diction of the New York court, but after all is said and done

the fact stands out clearly that it did owe and still owes an

unquestioned debt to the Manufacturers Trust Company.

There is nothing illegal in a judgment debtor attaching

his own debt and it has so been held in New York.

Wehle v. Conner, 83 N. Y. 231.
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CONCLUSION

We have appended to this brief the carefully considered

opinion of Judge Cavanah in sustaining appellees' conten-

tion in the District Court and doubt that we have improved

any upon the analysis there made by him. We believe that

his decision is soundly based and that the appellee, Huron

Holding Corporation, has fully discharged its obligation

under the judgment by paying the lien of appellants' attor-

neys' fees in Idaho and paying the Manufacturers Trust

Company in New York the balance of the judgment, interest

and costs. The appellee, National Surety Corporation, can-

not be held if its principal, Huron Holding Corporation, has

satisfied the judgment.

Appellant has been forced to pay upon its debt honestly

due the Manufacturers Trust Company. No injustice or

wrong has been done unless it was appellant's right to avoid

payment of its unquestioned obligation. Courts of justice

are not prone to favor a debtor in escaping his just debts.

JESS HAWLEY,
OSCAR W. WORTHWINE,

610 Eastman Building,

Boise, Idaho,

Attorneys for Appellees.
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IN THE DISTRICT COURT OF THE UNITED
STATES, IN AND FOR THE DISTRICT OF

IDAHO, SOUTHERN DIVISION.

LINCOLN MINES OPERATING COMPANY,
a corporation,

Plaintiff,

No.

OPINION
vs.

HURON HOLDING CORPORATION,
a corporation,

Defendant.

Wm. H. LangToise, Boise, Idaho
Sam S. Griffin, Boise, Idaho
E. H. CasterHn, Boise, Idaho,

Attorneys for the Plaintiff.

Hawley & Worthwine,
Attorneys for the Defendant.

April 17, 1939.

CAVANAH, District Judge.

There are now before the Court two motions which were

finally presented together and combined between the parties

upon the record made at the hearing and they will now be

considered and disposed of.

"First ; Motion of the defendant for a satisfaction of the

judgment, and, Second; Motion of the plaintiff for judg-

ment against surety on the appeal bond after remand."

As to the first motion the record discloses that on March

3, 1938, a judgment was entered in this Court in favor of

the plaintiff and against the defendant for the sum of
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$6,73070 and $79.42 costs. Thereafter on March 31, 1938,

the defendant appealed to the Circuit Court of Appeals and

filed supersedeas bond in the sum of $10,000.00. On June

29, 1938, the Manufacturers Trust Company instituted a

suit in the State of New York against the Lincoln Mines

Operating Company and caused an attachment to be issued

and garnishment to be served on the judgment. Defendant

answered the garnishment by admitting liability on the Ida-

ho Judgment. On July 15, 1938, defendant filed answer to

interrogatories admitting the debt owing on the Idaho Judg-

ment. On February 7, 1939, the Circuit Court of Appeals

affirmed the judgment entered March 3, 1939. Thereafter,

on February 28, 1939, the Manufacturers Trust Company

in attachment proceedings in New York took judgment

against the Lincoln Mines Operating Company, in New
York, for $15,842.00 on a note.

The jurisdiction of the New York Court depends upon

the attachment as no personal service was had upon the Lin-

coln Mines Operating Company. There was paid on March

31, 1939, by defendant on execution issued in the New York

case, the sum of $4,805.55, which was the balance due on the

Idaho Judgment after payment in Idaho of that part of the

Idaho Judgment covered by the Attorneys' Hen; on March

11, 1939, the mandate of the Circuit Court of Appeals was

mailed and filed in this Court on March 13, 1939.

The defendant urged that as the New York Judgment

and attachment were obtained in that state against the Lin-

coln Mines Operating Company, by the Manufacturers

Trust Company upon a debt in New York, that for attach-

ment purposes under the laws of New York, the Courts of
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New York had jurisdiction of the judgment debt and of the

defendant, as the situs of the debt for attachment purpose

is at the domicile of the debtor, and that this Court must

look to the laws of New York to determine the validity of

the attachment proceeding obtained in that state, and if

found that the Idaho Judgment is subject to attachment,

although the Lincoln Mines Operating Company was not a

resident of, or personally served with process out of the New
York Court, the payment, by the defendant, of the New
York judgment of $4,805.55 less one-third covered by the

liens of plaintiff's attorneys constitute a valid judgment and

a discharge of the judgment entered by this Court should be

entered.

The first thought to be disposed of is, what was the law of

the State of New York at the time judgment was entered in

its Court, attachment issued and judgment of the Idaho

Court attached, before the New York Court would have jur-

isdiction.

The provisions of the New York Statute and decisions

relied upon are sections 902 and 903 of the New York Civil

Practice Act and the case of Shipman Coal Company v. Del-

aware and Hudson Company, 219 N. Y. S. 628, and affirmed

by the New York Court of Appeals, 245 N. Y. 567.

Sections 902 and 903 of the New York Civil Practice Act

provide: "902. In what actions attachment of property

may be had. A warrant of attachment against the property

of one or more defendants in an action may be granted upon

the application of the plaintiff, as specified in the next sec-

tion, where the action is to recover a sum of money only, as a
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tax or as damages for one or more of the following causes

:

1. Breach of contract, express or implied, other than a

contract to marry."

"903. What must be shown to procure warrant of at-

tachment. To entitle the plaintiff to such a warrant, he must

show that a cause of action specified in the last section exists

against the defendant, and, if the action is to recover dam-

ages for breach of contract, that the plaintiff is entitled to

recover a stated sum, over and above all counter-claims

known to him. He must also show that the defendant

:

1. Is either a foreign corporation or not a resident of

the state."

The Supreme Court of that State in the Shipman Coal

Company case interpreted these two provisions of their stat-

ute, in an action where, "The action in the case in which the

attachment was issued was brought by a Pennsylvania Cor-

poration against the Delaware and Hudson Company, a

New York Corporation, which has its principal place of bus-

iness in New York County. This action also runs against

the two individuals, who live in Schuylkill County, Pennsyl-

vania. It w^as commenced by levy of a warrant of attach-

ment on two alleged defendants which are owing to the two

Nahases, respectively, by the Delaware and Hudson Com-

pany, which levy was accomplished by the Sheriff of New
York County leaving with the Secretary of the Delaware

and Hudson Company, at its office in New York County, a

certified copy of the warrant of attachment and a notice de-

scribing the property sought to be attached. The attached

property is claimed to be embodied in two unsatisfied judg-
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ments recovered by the two individual defendants against

the Delaware and Hudson Company for injuries sustained,

which were recovered in the United States District Court of

Pennsylvania. * * * * "

"The sole question then is whether the debt has its situs

or is 'found' for purposes of attachment, within this state.

Since the judgment, even though recovered in another court,

represents a cause of action, debt, or demand, and is not an

'instrument for the payment of money' within section 916,

Civil Practice Act, it ought to be treated in all respects like

any other debt, chose in action, or intangible personal prop-

erty. It would not seem to constitute an unwarranted exten-

sion of the attachment statutes or any interference with the

jurisdiction of other Courts, or a lack of comity toward

them, or be any infringement of public law between the

states, to hold that a judgment debt has no fixed situs at the

locality of the court in which it was estabhshed."

Jurisdiction in rem is only possible where the power of

the court is sufficient to control the particular res in question,

and, in the case of debts, the power of control for the pur-

pose of attachment is to be found at the domicile of the debt-

or, as in this instance, for here is where the debt can be satis-

factorily enforced and reduced to possession by reason of

the control of the court over the person and property of the

debtor, the New York corporation."

"That the 'situs' of debts and other intangible property

rights for purposes of attachment is at the domicile of the

debtor or person owing the duty is a doctrine which is gen-

erally recognized as an exception to the general rule * * * "
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"There is nothing in the language of our statute which

would exclude from its operation a judgment debt recovered

in the Court of another state any more than a judgment debt

recovered in a Court of this State. The only requirement in

the attachment statutes as to the situs of the property made

subject to attachment is that it must be found within the

County in which the levy is made."

It is apparent from the interpretation of the New York

Statute relating to attachments, by the Supreme Court of

that State, it is held that a judgment debt recovered in an-

other State may be attached under the New York Statute,

and when done so, it gives to the New York Court jurisdic-

tion, for in that case the Delaware and Hudson Company,

against whom the attachment w^as issued was a New York

Corporation as in this case, the defendant Huron Holding

Corporation is also a New York Corporation. Then the in-

quiry arises, does the principle laid down by the Supreme

Court of New York w^hen interpreting their state statute

apply and come under the recent rule recognized by the Su-

preme Court of the United States in the case of Erie Rail-

road Co. V. Tompkins, 304 U. S. 64, where it is said

:

"Except in matters governed by the Federal Constitution

or by Acts of Congress, the law to be applied in any case is

the law of the State. And whether the law of the State shall

be declared by its legislature in a statute or by its highest

court in a decision is not a matter of federal concern. There

is no federal general common law. Congress has no power

to declare substantive rules of common law applicable in a

State whether they be local in their nature of 'general', be

they commercial law or a part of the law of torts. And no
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clause in the Constitution purports to confer such a power

upon the federal courts."

It seems clear that the decision of the Erie Railroad Com-

pany case holds that "The law to be applied in any case is the

law of the state, and whether the law of the state shall be

declared by its legislature in a Statute or by its highest Court

in a decision is not a matter of Federal concern."

And therefore the Supreme Court of the State of New
York having held that the Courts of New York can acquire

jurisdiction by the issuance of an attachment out of its

courts and levy upon a judgment debt recovered in a Court

of another State, it would seem that the New York Court

had jurisdiction at the time of the entry of judgment in the

case of The Manufacturers Trust Company v. Huron Hold-

ing Corporation. The Supreme Court of the United States

in the case of Chicago, Rock Island and Pacific R. Co. v,

3trum, 174 U. S. 710, when in discussing the essential ser-

vice of foreign attachment laws has recognized the right

under such attachment laws to reach out and arrest the pay-

ment of what is due and might be paid to a non-resident, and

to do so one must go to the domicile of his debtor under the

laws and procedure in force. There the Court said

:

"The idea of locality of things which may be said to be in-

tangible is somewhat confusing, but if it be kept up the right

of the creditor and the obligation of the debtor cannot have

the same, unless debtor and creditor live in the same place.

But we do not think it is necessary to resort to the idea at all

or to give it important distinction. The essential service of

foreign attachment laws is to reach and arrest the payment

of what is due and might be paid to a non-resident to the
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defeat of his creditors. To do it you must go to the domicile

of his debtor, and can only do it under the laws and pro-

cedure in force there. This is a legal necessity, and consid-

eration of situs are somewhat artificial. If not artificial,

whatever of substance there is must be with the debtor. He

and he only has something in his hands. That something is

the res, and gives character to the action as one in the nature

of a proceeding in rem. Mooney v. Buford & George Mfg.

Co., 34 U. S. App. 581 ; 72 Fed. Rep. 32; Conflict of Laws,

Sec. 549, and notes."

While before the decision in the Erie Railroad case it was

held by many courts that a judgment of a foreign court is

not subject to attachment; Wabash Railroad Company v.

Tourville, 179 U. S. 322, yet, now ''the law to be applied in

any case is the law of the state" when in determining wheth-

er under the laws of New York, the New York Court had

jurisdiction to enter its judgment after attaching the Idaho

judgment.

As to the contention that the Statute of Limitations runs

on the note on which the New York suit was brought, the

Lincoln Mines Operating Company did not appear in that

suit and invoke the statute of limitation which was a per-

sonal privilege and it could have either claimed or waived it.

It being a non-resident of New York the statute of New
York did not run in its favor. Olcott v. Tiogo R. R. Co.,

20 N. Y. 210. This rule is also recognized in Idaho, Section

5-229; West v. Thies, 15 Idaho 157.

As to the further contention of the Lincoln Mines Operat-

ing Company that there was not a good attachment in New
York, upon which jurisdiction must depend, for the reason
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that the debt attached was not then owing and that there was

no certainty at the time of the attachment that any debt

would ever be owing as the case in which the Idaho Judg-

ment was entered was on appeal to the Circuit Court of Ap-

peals and that any attempt to attach the Idaho judgment un-

der such circumstances became a nullity, brings us to the

question as to whether a judgment stands binding upon the

parties until reversed, while an appeal from it is pending.

The giving of a supersedeas bond only stayed the enforce-

ment of the judgment while the appeal was pending and did

not change the judgment or change the debt evidenced by it,

or vacate it. Sections 11-204 and 11-212 I. C. A. ; Walter v.

Dunn, 18 Idaho 450; Morbeck v. Bradford Kennedy Co., 18

Idaho 458; Emery v. United States, 27 Fed. (2d) 992; Du-

pont V. Richmond Guano Co., 297 Fed. 580; Deposit Bank

V. Board of Councilmen of Frankfort, 191 U. S. 499; Ran-

son V. City of Pierre, 101 Fed. 665.

The fact that an appeal was taken and the Idaho judgment

was affirmed did not, during the pendency of the appeal,

change the nature of the debt evidenced by the judgment.

Titus V. Wallick, decided February 27, 1939, (not yet re-

ported in U. S. reports). And such judgment was subject

to attachment.

Granting then, full faith and credit to the New York

judgment against the Lincoln Mines Operating Co., re-

quires, under the record, satisfaction of the Idaho Judgment

and the motion of the Huron Holding Corporation to satisfy

the same is granted and the motion of the Lincoln Mines

Operating Company to enter judgment against the surety is

denied.
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In the District Court for the Territory of Alaska,

Third Division.

Equity No. A-1061

CACHE CREEK MINING COMPANY,
a Co-partnership,

vs.

NICK BALABANOFF,

Plaintiff,

Defendant.

COMPLAINT

Comes now the plaintiff and for cause of action

complains and alleges, as follows, to-wit:

I.

That the plaintiff is a Co-partnership consisting

of R. H. Kellogg, C. P. Morgan, Pearl E. Kellogg,

Josephine L. Kellogg, Laurence Sowles, and Martha

Aldrich, doing business under the firm name and

title of Cache Creek Mining Company.

II.

That the plaintiff is the owner of certain placer

mining claims located on Nuggett Creek, tributary

to Cache Creek, in the Yentna Mining District,

Talkeetna Recording Precinct, Third Division, Ter-

ritory of Alaska, hereinafter more particularly de-

scribed, and is engaged in placer mining on said

placer claims under Provisional License Number
38-453, issued by the Treasurer of the Territory of

Alaska on May 5th, 1938, for the year 1938.
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III.

That the said Nuggett Creek is a natural, non-

navigable water course and is embraced throughout

its length from source to mouth by placer mining

claims which [2] are designated by numbers run-

ning consecutively from the claim known as *' Dis-

covery" each way, and said numbers are followed

by the word ''below" if the claim is downstream

from "Discovery,'' or by the word "above" if the

claim is upsti-eam from "Discovery/'

IV.

That the plaintiff is the owner of "Discovery"

and all claims below Discovery on Nuggett Creek;

also, "Number Four (4) Creek Claim Above Dis-

covery," and a group of claims known as the "El-

dorado Group," located on the left limit of Nuggett

Creek extending 7920 feet from Number Four (4)

above upstream toward the source of Nuggett

Creek; also, claim known as "low^a Bench Claim"

on the right limit of Nuggett Creek adjacent to

Numbers 3 and 4 Below Discovery; also, a bench

claim known as "Bessie Bench Claim" on the left

limit of Nuggett Creek adjacent to claims num-

bered One (1), Two (2), and Three (3) Above
'

' Discovery. '

'

V.

That the plaintiff is engaged in hydraulic min-

ing on said Iowa Bench Claim, using the w^ater of

Nuggett Creek conveyed to the site of said mining
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operations by a ditch constructed by plaintiff's

predecessors in interest, which said ditch has its

intake on the Right limit of Niiggett Creek on Num-

ber Nine (9) above Discovery, and is known as the

''Old Company Ditch" or the Herrendon & Jacobs

Ditch, and the water thus conveyed is necessary to

plaintiff's mining operations.

VI.

That plaintiff's predecessors in interest also con-

structed a ditch known as the "Price Ditch" or

"Price and Martin Ditch," subesquent to construc-

tion of the Old [3] Company ditch, having its in-

take on Number Ten (10) Above "Discovery" on

the left limit of Nuggett Creek, for the purpose of

mining claims below Discovery and said "Price

Ditch" is on claims belonging to plaintiff, namely,

the Eldorado Group claims and Bessie Bench and

is a necessary and valuable appurtenance to said

claims and is the sole property of the plaintiff,

though not being used by plaintiff at present.

VII.

That the defendant is engaged in placer mining

on claims numbered One (1), Two (2), and Three

(3) Above Discovery and Number Three (3) South

Bench Claim, and is constructing a flume to the in-

take of the Price Ditch on No. 10 Above and threat-

ens to divert the water of Nuggett Creek into said

ditch for mining purposes on the claims numbered

One (1), Two (2), and Three (3) Above, and is
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constructing a pipe line from a point on said ditch

opposite said claims to said claims, and in doing so

is trespassing on the property of the plaintiff.

VIII.

That the waters of Nuggett Creek during low-

water season are not sufficient for two sets of min-

ing equipment, plaintiff's and defendant's, and if

the defendant is not restrained and enjoined from

diverting the waters of Nuggett Creek from a point

above the intake of the "Old Company ditch,'' now

being used by plaintiff for its mining operations, he

will do so to the great and irreparable damage of

the plaintiff.

IX.

That the rights of the plaintiff to all of the water

of Nuggett Creek have been established by a court

of [4] competent jurisdiction, which fact is well

known to the defendant; but, notwithstanding such

knowledge and information, the defendant mali-

ciously persists in his intention, plans, and prep-

arations to divert the waters of Nuggett Creek, as

aforesaid.

X.

That the plaintiff has no plain, speedy or ade-

quate remedy at law.

Wherefore, plaintiff prays for a writ of injimc-

tion restraining and enjoining the defendant, dur-

ing the pendency of this cause, from diverting the

waters of Nuggett Creek, and from trespassing

upon the property of the plaintiff and from pro-
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ceeding with his plans and preparations to divert

the waters of Niigg-ett Creek, and that upon hear-

ing of this cause the said injunction be made perma-

nent and defendant be forever barred and estopped

from having or claiming any right, title, or inter-

est in and to the said waters of Nuggett Creek;

plaintiff prays further that it have judgment for

its costs and disbursements herein had and ex-

pended, and for such other and further relief as to

the Court may seem equitable and just in the

premises.

W. N. CUDDY
Attorney for Plaintiff.

United States of America

Territory of Alaska—ss:

R. H. Kellogg, being first duly sworn on oath

states: That he is one of the partners comprising

the partnership known as the Cache Creek Mining

Company, plaintiff named in the foregoing Com-

plaint; that he has read the same and knows the

contents thereof, and that the allegations therein

contained are true, as he verily believes.

R. H. KELLOGG
Subscribed and Sworn to before me this 11th day

of July, 1938.

[Notarial Seal] W. N. CUDDY
Notary Public in and for Alaska.

My commission expires: 8-29-1941. [5]

[Endorsed] : Filed Jul. 13, 1938. [6]
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[Title of District Court and Cause.]

ORDER ALLOWING AMENDMENT BY
INTERLINEATION.

This matter coming on regularly for hearing be-

fore the Court on oral motion by W. N. Cuddy, esq.,

said motion being consented to by Clyde R. Ellis,

attorney for the defendant, and the Court being

fully advised in the premises that the plaintiffs be,

and they hereby are, allowed to amend their Com-

plaint, heretofore filed herein, by interlineation in

the following particulars:

That the title of said cause be changed to read as

follows: R. H. Kellogg, C. P. Morgan, Pearl E.

Kellogg, Josephine L. Kellogg, Laurence Sowles,

and Martha Aldrich doing business under the firm

name and title of Cache Creek Mining Company;

and that paragraph I be amended by changing the

period to a comma and adding the following phrase,

''doing business under the firm name and title of

Cache Creek Mining Company."

It is further ordered that the titles of all other

pleadings filed herein be considered to be amended

to conform hereto.

Done by the Court, at Anchorage, Alaska, this

23rd day of August, 1938.

SIMON HELLENTHAL
District Judge [11]

Entered Court Journal No. A-8 Page No. 99 Aug
23 1938
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Receipt of a copy of the foregoing Order, and

due and timely service thereof is hereby aclaiowl-

edged this 24th day of August, 1938.

CLYDE R. ELLIS
Attorney for Defendant

[Endorsed] : Filed Aug. 23, 1938. [12]

[Title of District Court and Cause.]

ANSWER
Comes now the defendant and for Answer to

plaintiff's Complaint, admits, denies and alleges:

I.

Defendant does not possess sufficient knowledge

or information to form a belief as to whether the

allegations contained in Paragraph I of plaintiff's

Complaint are true or false, and therefore denies

the same.

II.

Defendant admits that the plaintiff is the owner

of certsiinmg placer mining claims located on Nug-

get Creek, a tributary to Cache Creek in the Yentna

Mining District, Talkeetna Recording Precinct,

Third Division, Territory of Alaska, and admits

that plaintiff has a license to engage in placer min-

ing; but defendant denies that plaintiff owns all of

the mining claims described in its complaint, which

will be more particularly denied hereinafter.
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III.

Defendant admits the allegations contained in

Paragraph III of plaintiff's Complaint.

IV.

Defendant admits that the plaintiff is the owTier

of Discovery and certain claims Below Discovery

on Nugget [13] Creek; but defendant denies that

plaintiff owtis No. 4 Creek Claim Above Discovery,

and denies that plaintiff owns a group of claims

knoANTi as Eldorado Group, located on the left limit

of Nugget Creek, extending 7,920 feet from No. 4

Above, upstream toward the source of Nugget

Creek. Defendant admits that plaintiff owns Iowa

Bench Claim on the right limit of Nugget Creek

adjacent to Nos. 3 and 4 Below Discovery; but de-

nies that plaintiff owais a claim known as Bessie

Bench Claim on the left limit of Nugget Creek ad-

jacent to Claims Nos. 1, 2 and 3 Above Discovery.

V.

Defendant admits that plaintiff is engaged in

hydraulic mining on said Iowa Bench Claim, using

the water of Nugget Creek conveyed to the site of

said mining operation by a ditch constructed by

plaintiff's predecessors in interest; but denies that

the ditch has its intake on No. 9 Above Discovery;

but alleges that the intake is on No. 6 Above, which

is owned by defendant.
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VI.

Defendant admits that plaintiff's predecessors in

interest also constructed a ditch known as the Price

Ditch, or Price and Martin Ditch, subsequent to

construction of the old company ditch. Defendant

denies that the intake of said ditch is on No. 10

Above Discovery on the left limit of Nugget Creek,

and denies that said ditch crosses or is upon claims

owned by plaintiff ; but alleges that the intake is on

No. 7 Above, w^hich is owned by defendant. Defend-

ant denies that the ditch now belongs to plaintiff,

but admits that the same is not being used by plain-

tiff at the present time. [14]

VII.

Defendant admits that he is engaged in placer

mining on Claims Nos. 1, 2 and 3 Above Discovery

and other claims owned by the defendant, and ad-

mits that he is constructing a flume ; but denies it is

on No. 10 Above Discover^ and denies that he is

threatening to take all of the water of Nugget

Creek; and denies that he is trespassing on the

property of the plaintiff, but alleges that he was

merely consti'ucting a dam and ditch in order to

more efficiently utilize one-half of the water of Nug-

get Creek to operate defendants claims.

VIII.

Defendant denies each and every allegation con-

tained in paragraph VIII of plaintiff's complaint.
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IX.

Defendant denies each and every allegation con-

tined in paragraphs IX and X of plaintiff's com-

plaint.

For a further and separate answer defendant

alleges

:

I.

That the defendant, since the month of May, 1932,

has been and is now the legal owner of Claims Nos.

1, 2 and 3 Above Discovery on Nugget Creek by

right of purchase, subject to the paramount title

of the United States of America j that the defendant

has been in possession of and has mined said claims

continuously during the summer mining seasons

each and every year since the date of purchase;

that defendant and defendant's predecessors in in-

interest have owTied by right of discovery, location

and purchase, and have continuously mined said

claims during each and every year for more than

twenty years immediately passed. That defen- [15]

dant's predecessors in interest, in staking said min-

ing claims, included in the boimdaries of said claims

both banks of Nugget Creek at the points of staking.

II.

That in their mining operations aforesaid, of

claims Nos. 1, 2 and 3 Above Discovery, until the

bringing of this action by plaintiff and the issuance

of the injunction by this court, defendant and his

predecessors in interest have had an uninterrupted
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adverse notorious use and possession of approxi-

mately one-half of the water that flows in Nugget

Creek and have continuously used the same in their

milling operations for more than twenty years last

past. That more than one-half of said water, during

the dry season of the year is necessary for the suc-

cessful operation of defendant's claims.

That during the dry season of the year, sufficient

water flows in Nugget Creek to operate four giant

nozzles.

III.

That during the months of July, 1938, the de-

fendant staked Claims Nos. 4 and 5 Above Discov-

ery on Nugget Creek, and during the month of

June, 1938, defendant staked Nos. 6 and 7 Above

Discovery on Nugget Creek. That thereafter de-

fendant duly filed his location notices as required

by law. That Claims Nos. 4, 5, 6 and 7 adjoin and

are immediately above Nos. 1, 2 and 3 Above Dis-

covery on Nugget Creek and embrace both banks of

said Nugget Creek. That the defendant is now the

legal owner of said claims, subject to the paramount

title of the United States.

IV.

That said claims Nos. 4, 5, 6 and 7 when so staked

by the defendant was unappropriated land of the

[16] public domain.

V.

That the intake of the Price or Price-Martin

Ditch, mentioned in plaintiff's complaint is situated

on No. 7 Above Discovery on Nugget Creek.
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VI.

That althoui^li plaintiff's predecessors in interest

formerly constructed this ditch, the same is now

located and situated on the public domain. That

plaintiff and its predecessors in interest have aban-

doned said ditch, and have not used the same since

the year 1927, and are not now using or attempting

to use the same.

VII.

That the plaintiff is now wilfully and wrongfully

attempting to appropriate to its own use all of the

waters of Nugget Creek and thereby deprive this

defendant from the use of one-half of the water to

which defendant is justly entitled.

VIII.

That the sum of $1,000 is a reasonable sum for

the court to allow defendant as attorneys fees for

defending this action.

Wherefore: Defendant having :^ully answered

plaintiff's complaint prays for a decree of this

court that the plaintiff complaint be dismissed, that

the defendant be decree to be the owner of one-half

of the water of Nugget Creek, and that the plaintiff

])Sij to the defendant the sum of $1,000 as a reason-

able attorney's fee, together with defendant's costs

and disbursements incurred in this action.

JULIAN A. HURLEY
CLYDE R. ELLIS

Attorneys for defendant. [17]
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United States of America

Territory of Alaska—ss.

I, Nick Balabanoff, being first duly sworn depose

and say that I am the defendant in the above en-

titled action ; that I have read the foregoing answer,

know the contents thereof and that the same is true

as I verily believe.

NICK E. BALABANOFF

Subscribed and sworn to before me this 25th day

of January, 1939.

[Notarial Seal] CLYDE R. ELLIS
Notary Public for Alaska

My commission expires June 11, 1942.

Receipt of a copy of the foregoing Answer and

due and timely service thereof is hereby acknowl-

edged this Plaintiff day of 193

ROY BUNN
Attorney for plaintiff

[Endorsed] : Filed Jan. 26, 1939. [18]

[Title of District Court and Cause.]

REPLY

Come now the plaintiffs and for reply to the new

matter alleged in the defendant's answer, state:

I.

That as to the things and matters alleged in Para-

graph I of said new matter, the plaintiffs have
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neither knowledge nor information sufficient to

form a belief, and therefore deny the same.

II.

Plaintiffs deny the allegations of Paragraph II,

thereof.

III.

Replying to Paragraph III thereof, the plaintiffs

deny that the defendant is the owner of claims 4, 5,

6, 7, Above Discovery on Nuggett Creek,

IV.

Replying to Paragraph IV thereof, the plaintiffs

deny that claims 4, 5, 6, and 7 Above Discovery on

Nugget Creek were imappropriated land of the pub-

lic domain as therein alleged. [19]

V.

The plaintiffs deny the allegations of Paragraph

V. thereof.

VI.

Replying to Paragraph VI. thereof, the PLAIN-
TIFF ADMITS that its predecessors in interest

constructed the Price Ditch, but DENIES that the

same is located on the public domain, and that it

has been adandoned.

VII.

Replying to Paragraph VII. thereof, the PLAIN-
TIFF DENIES that its appropriations of the

waters of Nugget Creek are wrongful, and that

such appropriation is for the purpose of injuring

the defendant, and the PLAINTIFF further DE-
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NIES that the defendant is justly entitled to one-

half of the waters of said Nugget Creek.

VIII.

PLAINTIFF DENIES the allegations of Para-

graph VIII. thereof.

Wherefore, plaintiff prays as in its original com-

plaint.

W. N. CUDDY
Attorney for plaintiff

United States of America

Territory of Alaska—ss:

W. N. Cuddy, being first duly sworn on oath de-

poses and says: That he is the attorney for the

plaintiff in the above-entitled cause, and makes this

verification for and on behalf of the plaintiff, for

the reason that neither of the persons comprising

the plaintiff co-partnership is present in Anchor-

age, Alaska, where this verification is made ; that he

has read the foregoing reply and knows the con-

tents thereof, and that the statements and allega-

tions [20] contained therein are true as he verily

believes.

W. N. CUDDY
Subscribed and sworn to before me this 14 day of

March, 1939.

[Notarial Seal] ROBERT S. BRAGAW
Notary Public in and for Alaska

My commission expires: 5/17/41.

[Endorsed] : Filed Mar. 18, 1939. [21]
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[Title of District Court and Cause.]

PETITION FOR APPEAL

The above-named defendant, Nick Balabanoff,

conceiving himself aggrieved by that certain portion

of the Decree made and entered in this cause on the

22d day of August, 1939, by the above-entitled court,

wherein said final decree determines that the plain-

tiffs have a first, prior and superior appropriation

in and to the waters of Nugget Creek, in the

Yentna Mining District, Talkeetna Recording Pre-

cinct, Third Division, Territory of Alaska, to the

extent of three hundred sixty miner's inches, meas-

ured in accordance with the California definition of

a miner's inch; and, insofar as said final decree re-

strains and enjoins defendant from taking, divert-

ing or using the waters of said Nugget Creek so as

to prevent plaintiffs from the free use and enjoy-

ment of their prior appropriation, does hereby ap-

peal from said part of said final Decree to the

United States Circuit Court of Appeals for the

Ninth Circuit, for the reasons specified in the as-

signment of errors which is filed herewith, and he

prays that this appeal may be allowed and that a

transcript of the record, papers and documents [22]

upon which said Final Decree was made, duly au-

thenticated, may be sent to the United States Cir-

cuit Court of Appeals for the Ninth Circuit at San
Francisco, California.
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. Dated this 10th day of November, 1939.

THOMAS M. DONOHOE
Attorney for Defendant-Appellant.

[Endorsed] : Filed Nov. 13, 1939. [23]

[Title of District Court and Cause.]

ORDER ALLOWING APPEAL

This day came Nick Balabanoff, the defendant in

the above-entitled action, and presented his petition

for an appeal, and assignment of errors accompany-

ing the same, which petition, on consideration of

the Court, is hereby allowed and the Court allows

an appeal to the United States Circuit Court of Ap-

peals for the Ninth Circuit from that part of the

final Decree rendered in said cause on the 22d day

of August, 1939, by the above-entitled Court with

respect to the provisions in said decree wherein it is

held that the plaintiffs have a first, prior and supe-

rior appropriation in and to the waters of Nugget

Creek, in the Yentna Mining District, Talkeetna

Recording Precinct, Third Division, Territory of

Alaska, to the extent of three hundred sixty miner's

inches, measured in accordance with the California

definition of a miner's inch, and wherein defendant

is restrained and enjoined from taking, diverting or

using the waters of said Nugget Creek so as to pre-

vent plaintiffs from the free use and enjoyment of

their prior appropriation, upon the [27] filing of a
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bond in the sum of two hundred fifty dollars

($250.00) with good and sufficient sureties to be

approved by the Court, which bond shall be condi-

tioned to the effect that said defendant shall prose-

cute his appeal to effect and shall answer all costs

if he fail to make good his said plea.

Dated at Seward, Alaska, this 13th day of No-

vember, 1939.

SIMON HELLENTHAL
District Judge.

Entered Court Journal No. S-6 Page No. 226

Nov 13 1939.

[Endorsed] : Filed Nov. 13, 1939. [28]

[Title of District Court and Cause.]

CITATION ON APPEAL

To the Plaintiffs, R. H. Kellogg, C. P. Morgan,

Pearl E. Kellogg, Josephine L. Kellogg, Laur-

ence Sowles, and Martha Aldrich, and to their

attorney Warren A. Cuddy:

You and each of you are hereby cited and admon-

ished to be and appear at a session of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit to be holden at the City of San Francisco, Cali-

fornia, in said circuit, within thirty days from the

date hereof pursuant to an order allowing an ap-

peal, duly entered in the Clerk's Office in the Dis-

trict Court for the Territory of Alaska, Third Di-

vision, at Seward, Alaska, in that certain action
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wherein you are plaintiffs and Nick Balabanoff is

defendant, as above-entitled, and wherein the said

Nick Balabanoff is appellant, to show cause, if any

there be, why the Final Decree entered therein on

the 22d day of August, 1939, and that portion

thereof wherein said final decree determines that

the plaintiff have a first, prior and superior appro-

priation in and to the waters of Nugget Creek, in

the Yentna Mining District, Talkeetna Recording

Precinct, Third Division, Territory of Alaska, to

the extent of three hundred sixty miners' inches,

measured in accordance with the [32] California

definition of a miner's inch, and insofar as said

final decree restrains and enjoins defendant from

taking, diverting or using the waters of said Nug-

get Creek so as to prevent plaintiffs from the free

use and enjoyment of their prior appropriation

shall not be reversed and corrected and why a

speedy justice should not be done to him, the said

Nick Balabanoff, appellant, in his behalf.

Witness the Honorable Simon Hellenthal, Judge

of the District Court for the Territory of Alaska,

Third Division, and the seal of said Court hereunto

affixed this 13th day of November, 1939.

SIMON HELLENTHAL
Judge of the District Court for

the Territory of Alaska, Third

Division.

Attest

:

[Seal] M. E. S. BRUNELLE
Clerk of said Court.
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Service of the foregoing Citation on Appeal by

receipt of copy thereof acknowledged on this 18th

day of Nov. 1939.

W. N. CUDDY
ROY BUNN
Attorneys for the Pltfs. [33]

United States of America

Territory of Alaska—ss:

I, M. E. S. Brimelle, Clerk of the District Court

for the Territory of Alaska, Third Division, do here-

by Certify that I did, on the 14th day of November,

1939, serve upon W. N. Cuddy and Roy Bimn, at-

torneys for the plaintiffs and appellees in the fore-

going entitled action, a full, true and correct copy

of the foregoing Citation on Appeal by depositing

in the United States Post Office at Seward, Alaska,

enclosed in an envelope with the postage prepaid

thereon and addressed to the said W. N. Cuddy and

Roy Bmin, at their office at Anchorage, Alaska,

such full, true and correct copy, by me certified to

be such ti'ue copy, on the 14th day of November,

1939. That there is regular United States mail

service between Seward, Alaska, and Anchorage,

Alaska.

[Seal] M. E. S. BRUNELLE
Clerk of the District Court.

[Endorsed] : Filed Nov. 13, 1939. [34]
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[Title of District Court and Cause.]

M. O. GRANTING EXCEPTION TO DECREE
AND GRANTING TIME TO FILE BILL OF
EXCEPTIONS.*******

Ordered that the plaintiffs and the defendant be,

and they are hereby, granted ninety (90) days in

which to prepare and present their Bill of Excep-

tions in the event either party desires to perfect an

appeal from the Decree as entered in said cause.

Entered Court Journal No. A-8 Page No. 477

Aug 22 1939. [35]

[Title of District Court and Cause.]

ORDER EXTENDING TIME.

This matter coming on on the application of the

defendant requesting sixty days' additional time to

prepare and file the record on appeal in the above-

entitled cause and the court being fully advised in

the premises and it appearing that the decree in

this action was made and entered herein on the 22d

day of August, 1 939, and that on said date the Court

made and entered its order allowing said defendant

ninety days to have and file, and have approved, his

bill of exceptions or statement of evidence herein,

the term of court being thereupon adjourned;

It Is Hereby Ordered that the defendant have

sixty days additional time within which to prepare,
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file, or have approved, the record and bill of excep-

tions or statement of evidence in the above-entitled

cause and the defendant is hereby given said addi-

tional sixty days.

Made and Ordered Entered this 13th day of No-

vember, 1939.

SIMON HELLENTHAL
District Judge.

Entered Court Journal No. S-6 Page No. 227

Nov 13 1939.

[Endorsed] : Filed Nov. 13, 1939. [36]

[Title of District Court and Cause.]

ORDER EXTENDING TIME

This matter coming on on the application of the

defendant requesting thirty days additional time to

prepare, file, and have approved the record and bill

of exception or statement of evidence in the above-

entitled cause ; and the Court being fully advised in

the premises it is

Ordered that the defendant have an additional

thirty days time within which to prepare, file, have

approved and to docket the record and bill of ex-

ceptions or statement of evidence in the above-

entitled cause; and the term is hereby extended for

such purposes.
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Made and ordered entered this 4th day of Janu-

ary, 1940.

SIMON HELLENTHAL
District Judge.

Entered Court Journal No Page No
Jan 4 1940.

[Endorsed] : Filed Jan. 4, 1940. [37]

[Title of District Court and Cause.]

BILL OF EXCEPTIONS

This cause came on regularly for trial before the

Court in Equity, the Hon. Simon Hellenthal, Judge

of the above-entitled Court presiding, at a regular

term thereof at Valdez, in the Third Division, Ter-

ritory of Alaska, on April 22, 1939, and not being

concluded on that date was continued on the 24th

day of April, 1939. Plaintiff C. P. Morgan was

present in person and was represented by W. N.

Cuddy and Roy Bumi, his attorneys. Defendant

Nick Balabanoff was present in person and was

represented by Thomas M. Donohoe, his attorney.

The other plaintiffs were represented by their attor-

neys W. N. Cuddy and Roy Bunn.

Proceedings were had in said cause as shown by

the Statement of Evidence duly approved, settled

and certified as correct and complete, as follows:

[38]
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STATEMENT OF EVIDENCE

In order to sustain the issues on their part the

plaintiffs called as a witness

M. E. S. BRUNELLE
who being first duh^ sworn, testified as follows:

I am the Clerk of the District Court, Third Di-

vision, and have charge of the records and files of

the court, including the case entitled Albert Stin-

son V. James Murray, No. A-556. This is the com-

plete file of the case as in our records.

Plaintiffs' Exhibit No. 1,

the Amended Complaint and Answer in the case of

Albert Stinson v. James Murray was offered and

admitted in evidence:

"In the District Court for the

Territory of Alaska,

Third Division.

No. A
"ALBERT STINSON,

Plaintiff,

vs.

"JAMES MURRAY,
Defendant.

AMENDED COMPLAINT

"Comes now the plaintiff and by leave of

Court files this his amended complaint and
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(Testimony of M. E. S. Bnmelle.)

complaining of defendant for cause of action,

alleges

:

I.

That he is now, and at all the times herein-

after mentioned was, a citizen of the United

States.

II.

That he is now, and for a long time prior

hereto, has been [39] the owner of (subject

only to the paramount title of the United

States) in possession of and entitled to the un-

disturbed and exclusive possession of four

placer mining claims on Nugget Creek, in the

Cache Creek Mining District, Talkeetna Re-

cording Precinct, Third Division, Territory of

Alaska, known and described as:

No. 1, No. 2, and No. 3, Above Discovery and

No. 3 South Bench Claim. The Notices of

Location of said placer mining claims, each

and all of them are recorded in the Records of

the Recorder of Talkeetna Recording Precinct,

Third Division, Territory of Alaska to which

records reference is made for a more particu-

lar and accurate description.

III.

That plaintiff and his grantors and predeces-

sors in interest since the year 1910 have been

the owners and in possession of said described

placer mining claims and during all of said



R. E. Kellogg, et at. 27

(Testimony of M. E. S. Brunelle.)

time have been in the continuous and exclusive

possession thereof, and have been engaged in

the working, developing and mining said de-

scribed mining claims.

IV.

That said Nugget Creek is now and at all

the times mentioned herein has been a natural

non-navigable stream or w^atercourse with de-

fined bed and banks having its source above

said mining claims of plaintiff and flowing

through and over said mining claims.

y.

That the grantors and predecessors in inter-

est of plaintiff of said described placer mining

claims, the then owners of said described placer

mining claims, in the year 1910 diverted, ap-

propriated and used for mining purposes on

said placer mining claims all of the waters of

said Nugget Creek, and said waters of said

Nugget Creek in the year aforesaid being di-

verted and appropriated by means of a ditch

taken out above the mining claims [40] herein

described on Nugget Creek and w^hat is known

as No. 4 Above Discovery and conveyed from

said Nugget Creek by and through said ditch

to and upon said mining claims and used and

employed for placer mining purposes thereon;

and said waters so diverted and appropriated
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ever since have been used and employed from

year to year for such purposes down to and

until the time of the wrongs and grievances

hereinafter complained of.

VI.

That the full, regular and natural flow of the

waters of said Nugget Creek approximates 700

miners inches.

VII.

That said water, all and the whole thereof, so

appropriated and used is necessary and indis-

pensable for the development, working and

mining of said mining claims, and said plain-

tiff during the mining seasons, down to and

until the time of the diversion of said waters

by said defendant as hereinafter set forth, has

continuously used said water, all and the whole

thereof for said purposes, without which,

plaintiff is unable to operate said mining claims

and by reason of being deprived of said Avater

said mining claims are of small, if any, value

to the great and irreparable loss and injury to

plaintiff.

VIII.

That plaintiff and his grantors and predeces-

sors in interest ever since the year 1910 have

been and are now, owners of all the waters of

said Nugget Creek and entitled to the ex-

clusive use thereof.
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IX.

That oil the 1st day of June, 1926 said de-

fendant without any right whatever, in utter

disregard to the rights of said plaintiff and

well knowing the premises and intending to in-

jure said plaintiff and above the mining opera-

tions of plaintiff diverted the waters of said

Nugget Creek from the natural channel thereof

[41] by means of dam, ditch, and flume and by

such means carried said waters aroimd the said

mining claims of said plaintiff and emptied

said waters into Cache Creek and has dispos-

sessed plaintiff of said waters and has deprived

plaintiff of said waters and has deprived plain-

tiff of the use thereof and ever since has

wrongfully diverted said waters and has con-

tinuously, ever since the date aforesaid wrong-

fully diverted said waters.

X.

That said defendant is continuing and

threatening to continue to divert all of said

waters from said Nugget Creek from the nat-

ural channel thereof and from the mining

claims of plaintiff and is preventing and

threatens to continue to prevent plaintiff from

using said waters to the irreparable injury and

damage of plaintiff.
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XI.

That the full, regular and natural flow of the

waters of said Nugget Creek, all and the whole

thereof, is necessary and indispensable for the

proper development and mining of said mining

claims and plaintiff being deprived of use

thereof is unable to estimate the damage

caused by such diversion by defendant.

XII.

That plaintiff has no plain, speedy and ade-

quate remedy at law.

Wherefore plaintiff prays that by a decree of

this court he be adjudged the owner of the full,

regular, and natural flow of the waters of said

Nugget Creek, and being approximately 700

miners inches and that his title thereto be con-

firmed and quieted: That said defendant

James Murray, his servants, agents, or attor-

neys be perpetually enjoined from in any man-

ner or in anywise interfering with plaintifl^'s

use of said water and that defendant be pro-

hibited from diverting any of said waters of

said Nugget Creek from their flow to through

or over the placer mining claims of plaintiff,

[42] except such waters therein as are in ex-

cess of 700 miners inches, the full, regular and

natural flow of said Nugget Creek. For such

other and further relief as may be meet and

proper in the premises and for costs of suit.

W. H. EAGER
Attorney for Plaintiff
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United States of America

Territory of Alaska—ss.

W. H. Rager being first duly sworn deposes

and says : That he is the attorney for the plain-

tiff in the above entitled action and as such at-

torney and for and on behalf of said plaintiff

makes this verification for the reason plaintiff

is m the Cache Creek country and after due

diligence and effort cannot verify this amended

complaint the material allegations of which is

within the personal knowledge of affiant, that

affiant has read the foregoing amended com-

plaint knows the contents thereof and that the

same is true, as he verily believes.

W. H. RAGER
Subscribed and sworn to before me this 13th

day of April, A. D. 1927.

[Seal] CONSTxVNCE WANAMAKER
Notary Public in and for the Territory of

Alaska, residing at Anchorage.

My commission expires July 23, 1927.

Endorsed: Filed in the District Court Terri-

tory of Alaska, Third Division Apr 13 1927.

W. N. Cuddy, Clerk. By A. S. Bragaw Deputy.
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In the District Court for the

Territory of Alaska

Third Division

No. A
ALBERT STINSON,

vs.

JAMES MUREAY,

Plaintiff,

Defendant.

ANSWER TO AMENDED COMPLAINT
[43]

Comes now the defendant and in answer to

the amended complaint of plaintiff alleges and

denies

I.

In answer to paragraph 1, 2 and 3 of plain-

tiff's amended complaint, the defendant denies

generally and specifically each and every alle-

gation in said paragraphs of said amended com-

plaint contained.

II.

In answer to paragraph 4 of plaintiff's

amended complaint, defendant states that he

has not sufficient information and knowledge

upon which to base a belief as to the truth or

falsity of the allegations of said paragraph con-

tained, and therefore denies the same.
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III.

In answer to paragraph 5 of plaintiff's

amended complaint, defendant denies generally

and specifically each and every allegation of

said i)aragraph contained.

IV.

In answer to paragraph 6 of plaintiff's

amended complaint, defendant states he has not

sufficient knowledge and information upon

which to form or base a belief as to the truth or

falsity of the allegation therein contained and

therefore denies the same.

V.

In answer to paragraph 7, 8, 9, 10 and 11 of

plaintiff's amended complaint, defendant de-

nies generally and specifically each and every

allegation in said paragraphs of said amended

complaint contained.

VI.

In answer to paragraph 12 of plaintiff's

amended complaint, defendant denies the con-

clusion in said paragraph stated.

Wherefore defendant, having fully answered,

prays the plaintiff's amended complaint be dis-

missed with costs in favor of defendant. [44]

L. V. RAY
Attorney for Defendant.
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United States of America

Territory of Alaska—ss.

James Murray being first duly sworn on above

deposes and says: That he is the defendant in the

above entitled action, that he has read the above

and foregoing answer to plaintiff's amended com-

plaint, knows the contents thereof and believes same

to be true.

James

J. C. MURRAY
Subscribed and sworn to before me this 27th day

of October, A. D. 1927.

L. V. RAY
Notary Public in and for the Territory of Alaska

residing at Anchorage.

My commission expires

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, Third Division, Aug. 16, 1927. W. N.

Cuddy, Clerk. By L. B. Millard Deputy."
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PLAINTIFFS' EXHIBIT No. 2,

the OiDinion in the case of Albert Stinson v. James

Murray was offered and admitted in evidence:

"In the District Court for the Territory of

Alaska, Third Division.

No. A-556.

"ALBERT STINSON,

V.

JAMES MURRAY,

Plaintiff,

Defendant.

OPINION.

"In September, 1926, Albert Stinson, as

plaintiff, brought this suit against James

Murray, as defendant, praying that plaintiff

be adjudged the owner of the full, regular and

natural flow of waters of Nugget Creek; that

his title thereto be quieted; that the defendant

be perpetually enjoined from in anywise inter-

fering with the plaintiff's use of said water and

be prohibited [45] from diverting any of said

water except the excess over 700 miner's

inches.

In plaintiff's complaint he alleges that he and

his grantors and predecessors in interest have

been since the year 1910 the owners and con-

tinuously in the possession of certain placer
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minine claims situated on Nugget Creek and de-

scribed as numbers 1, 2 and 3 above Discovery

and number 3 south bench claim; that said

Nugget Creek was at all of the times mentioned

in the complaint a natural non-navigable water

course with distinct beds and banks, having its

source above said mining claims of plaintiff and

flowing through and over said mining claims;

that in the 3^ear 1910 plaintiff's grantors and

predecessors in interest diverted, appropriated

and used for mining purposes on said placer

mining claims all of the waters of said Nugget

Creek and ever since said year 1910 plaintiff's

grantors and predecessors in interest and plain-

tiff used and employed said waters until about

the 1st day of June, 1926, when, he alleges, the

defendant diverted the waters of said Nugget

Creek and conveyed the same around the said

mining claims of said plaintiff and wrongfully

dispossessed and deprived plaintiff of said

waters ; that the full flow of said Nugget Creek

is 700 inches and that it is all necessary for the

use of plaintiff upon his said claims.

As to the physical conditions existing at the

commencement of this action it is uncontested

that Nugget Creek was a gold producing non-

navigable stream upon which mining has been

carried on since sometime prior to 1909, situ-

ated in the Third Division of the Territory of

Alaska. Its whole length from above its forks
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to the mouth is covered by mining claims which

are known by numbers running consecutively

from Discovery claim each way. Those dowTi-

stream have after the number the word ''be-

low" and those upstream the word "above".

Commencing on the lower end of 1 above [46]

and extending to 3 below the creek runs through

a box canyon. Plaintiff's number 3 south bench

adjoins number 3 above and does not include

any of the natural flow of the creek.

The Old Company ditch, sometimes called

Herrendon & Jacobs ditch, has its intake on

number 9 above and runs along the south side

of Nugget Creek. The Price or Price & Martin

ditch has its intake on number 10 above and

runs along the northern side of Nugget Creek.

Both ditches extend below the canyon and the

waters carried by them are there used by de-

fendant in hydraulic mining

To support plaintiff's title he offered:

First, a certificate of relocation of Nugget

Gulch claims "formerly known as 1 and 2 above

Discovery" as 1-2 Association Claims, made
April 18, 1913, by Hugh Price and Carl E.

Martin, the builders of the Price Ditch

;

Second, a certified copy of a deed dated No-
vember 12, 1913, from Hugh Price and C. E.

Martin conveying to F. R. Smith, Robert
Hughett and Arthur Dahlstrom the said 1-2

Association

;
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Third, a certified copy of a location notice by

M. F. Frye of claim known as No. 3 above

Discovery on Nugget Creek, dated July 28,

1908;

Fourth, a certified copy of a location notice

of No. 3 South Bench Claim by Robert Hughett,

dated October 16, 1910;

Fifth, a paper writing, unacknowledged,

dated the 6th day of March, 1917, made by

Robert Hughett, Fred R. Smith and Arthur

Dahlstrom, purporting to convey to plaintiff

''all right, title and interest in and to the 1-2

Association and No. 3 Above Discovery and the

No. 3 South Bench Claim on Nugget Creek, said

claims being placer mining claims;

Sixth, evidence of several persons as to use

of Nugget Creek water from 1910 to the com-

mencement of this action. [47]

It will be noted that no conveyance is shown

divesting M. F. Frye of the title to location

No. 3 Above and, although defendant denied

plaintiff's allegation of ownership and posses-

sion of said claims, no proof has been offered

except certified copies of location notices to

show valid appropriation of the mining claims

to which plaintiff claims title. However, the

case was apparently tried by both plaintiff

and defendant upon the theory that j^laintiff

has been since 1917 the owner of those placer
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mining claims, and I shall decide this case upon

that theory.

At the conclusion of taking oral testimony in

this action the case was continued in order that

defendant might obtain and offer two written

exhibits and it Avas agreed that the parties

should present to the Court briefs as to the law.

Before any brief was presented on behalf of

plaintiff, plaintiff's attorney, W. H. Rager,

died and the Court suggested to the plaintiff

that he make arrangement with some attorney

to represent him. The plaintiff replied that he

was unable to do that and requested that the

matter proceed to determination. Thereafter

at the Court's request L. D. Roach of the bar

of this Court, who had access to Mr. Rager 's

files, made a search among them for authorities

pertaining to this case and handed to the Court

a long list of authorities found in Mr. Rager 's

Stinson files. These citations were not grouped

under headings and after reading all of them it

is not apparent just how they were intended to

apply.

In his complaint plaintiff alleges that his

predecessors in interest did actually appropri-

ate and use for mining purposes the waters of

Nugget Creek prior to the construction of said

ditches and plaintiff is, therefore, entitled to

use said waters. [48] He may also claim

:

First, that because he was the owner of

claims embracing both banks of Nugget Creek
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the law gives him the right to use all of the

waters of Nugget Creek in mining operations;

Second, that since his predecessors in inter-

est, Price and Herrendon, had appropriated

the waters of Nugget Creek flowing in the

Price Ditch, that appropriation was appurte-

nant to claims 1-2 Association and, as an appur-

tenant, the law gave plaintiff the right to use

the water so appropriated.

I know of no other position he can take under

the proof, and no other position was suggested

in the presentation of the case.

The rights of the parties in this action ac-

crued before Chapter 57 of the 1917 Session

Laws of Alaska was enacted, and, therefore

are not governed by that Act. Before that Act

the doctrine or prior appropriation of water

api^lied in Alaska. This was held I believe with-

out exception in all District Courts in Alaska,

and by the Circuit Court of Appeals for the

Ninth Circuit in Van Dyke vs. Midnight Sun

Mining Company, 177 Fed. 85. Therefore plain-

tiff cannot claim the water of Nugget Creek

merely because his claims embrace its banks.

His two remaining positions are intimately

connected and I will now consider the proof as

to appropriation.

The testimony shows that Price and Martin

commenced to build the Price & Martin Ditch

in 1911 and pushed it to completion with rea-
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sonable diligence. In 1913 it was completed

to the lower end of the canyon and the waters

carried by it were there used in mining.

The proof as to the commencement of the

Herrendon & Jacobs Ditch shows that it was

commenced in 1909 and pushed to [49] comple-

tion with reasonable diligence. The evidence

leaves me in doubt as to when water was first

turned through it. But there is no doubt that

in 1913 it was completed to below^ the canyon

and the water carried through it was then used

for mining purposes.

The right to the water carried in these ditches

dated from the commencement of work upon

them and not from their completion,

Miocene Ditch Co. v. Jacobson, 146 Fed. 680.

Neither plaintiff nor his predecessors in in-

terest have shown any use of water by tliem

on 1-2 Association prior to the completion of

both ditches. Mr. Martin, one of the locators

through v/hom plaintiff deraigns his title, tes-

tified that neither he nor Mr. Price did any

work on 1-2 Association before they sold it;

and they did not locate it until both ditches

were completed.

As to No. 3 Above Discovery, no connection

by deed is sho\Mi between M. F. Frye and

plaintiff. Mr. Fred R. Smith, a witness for

plaintiff and one of the men who in 1917 made
the deed to plaintiff covering No. 3 Above
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Discovery, said in his testimony that he bought

No. 3 Above Discovery from Frye in the spring

of 1910 and worked on Nuggest Creek from

1910 to 1915. He details the work he did and

his use of water. He was associated with Robert

Hughett and they employed one man. They took

their water from about one-third of the way up

on No. 4 Above and built a low dam about two

or three feet high. In 1911 they used the same

water for the first half of the season and in the

second half of the season they worked on the

lower end of the claim and took water from a

tributary on the left limit, that is, the north

side of Nugget Creek. In 1912 they worked

the lower part of No. 3 Above and did not use

any water from the south side of the [50]

creek. No use of water is shown prior to that of

Mr. Smith.

During the construction and for four years

after the completion of the Old Company Ditch

and the Price Ditch, according to Smith's own

testimony he was the owner of No. 3 Above

Discovery mining it, and it does not appear

that he ever made any objection to the appro-

priation of water through either ditch.

The document by which he and others at-

tempted to convey to plaintiff contains the fol-

lowing clause:

''This indenture is made without change

as relates to the rights and titles between
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Hugh Price, C. E. Martin and F. R. Smith,

Robert Hughett, Arthur Dahlstrom."

It appears evident that in some way Price

and Martin were interested in this property and

I cannot escape the conchision that there was

either some arrangement between Smith and

his partners and Price and Martin that Martin

should use the water running through the Price

Ditch or, if there was no such arrangement, the

conclusion that Smith and his partners aban-

doned any right they may have had to that

w^ater. As to the Old Company Ditch, the ap-

propriation of water for it was made before the

location of No. 3 South Bench Claim. No evi-

dence is oifered as to the use of water on No. 3

South Bench Claim before the completion of

the Price Ditch.

This brings me to a consideration of the third

position which may be taken by the plaintiff,

that is, that he acquired the water as appurte-

nant to the land.

Wiel in his first volume of his Water Rights

in the Western States, 3rd. Edition, page 591,

lays down the follow^ing as the law^: [51]

"Summing up it may be said that a

water-right of appropriation will not pass

on a sale of land if not so intended and it

is, hence, not strictly accurate to say that

^a deed of land per se passes a water-right

used for its irrigation, but, in the absence
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of any evidence of such intent to the con-

trary, it is well settled that an appurtenant

water-right of appropriation passes with

the land on a sale though not mentioned in

the deed."

It appears that as to the Price Ditcli, Price

was, at some time before the title thereto vested

in plaintiff, the owner of claims 1 and 2 Above

Discovery and that long before he signed any

deed to that ground he had built the Price

Ditch to a point far below that groimd and had

never used any of the water in the Price Ditch

for any of the plaintiff's ground. Therefore,

the ditch and the water carried by it never were

appurtenant to Nos. 1 and 2 Above. Certainly

it was perfectly apparent in 1917 that Price

and Martin never intended to pass the ditch

and the water rights appertaining thereto to

their grantees as an appurtenant to 1-2 Asso-

ciation.

I hold, therefore, that the plaintiff cannot

successfully claim that the water right passed

to him by the Price and Martin deed as an ap-

purtenant to the land claimed by him.

The plaintiff testified that he first went on

Nugget Creek in 1906 and that he was there at

various intervals after that prior to his pur-

chase in 1917 of the ground he now claims. It

is certain that when he bought that groimd he

knew^ that both ditches had been in operation
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for a considerable number of years. He paid

$300.00 for his ground; and the right to take

the water from those ditches was worth many

times that amount. It is perfectly evident that

when plaintiff bought that ground he had no

idea that he w^as buying the water in those

ditches. He never made any complaint so far

as the testimony shows except in 1918, and in

both 1918 and 1919 the defendant was openly

taking the water adversely to the plaintiff. In

1919 the plaintiff with [52] Theodore Gogoff

and Nick Balabanoff and two or three others

were engaged together in mining on No. 3

Above. At that time, in order to get vv^ater from

the Company ditch, Nick Balabanoff, one of

the mining partners on No. 3 above, applied to

the defendant for the use of the water and was

given the use thereof provided he signed a

document which appears in evidence and is en-

titled; ''Receipt for Nugget Creek ditch water

on right limit of said creek", and part of the

consideration for that receipt is recited in it as

follows

:

''I, J. C. Murray, will put in the head-

gate in my ditch to deliver the water to

Nick Balabanoff and partners at no time

will they claim any part of this water after

this year.

(Signed) NICK BALABANOFF & CO."
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It is true that Balabanoff testified that Stin-

son, the plaintiff, was not a member of his

company, but only entitled to work with them.

However, it appears without contradiction that

Stinson knew of this agreement and accepted

the benefits thereof; and to some extent at least

it appears to be in evidence that he was not

claiming the Company Ditch water adversely to

Murray, the defendant herein.

The evidence shows that in April, 1919, Hugh
Price, Mrs. Hattie Price and Carl E. Martin

deeded to the defendant the Price & Martin

Ditch and their right to use the water flowing

therein, and that on April 18, 1921, defendant

bought the Old Company Ditch.

The burden of proving the allegations of his

complaint is upon the plaintiff. He has not sus-

tained that burden and in my opinion has failed

to show any right whatever to such water as for

approximately 13 years prior to the commence-

ment of this action and for approximately four

years before plaintiff had any interest whatever

in Nugget Creek or the lands through [53]

which it flows has been running thru the two

ditches now owned by defendant.

'
' Findings and decree in accordance with this

opinion may be drawn and submitted.
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''Done this 11th day of February, 1930.

''E. COKE HILL
District Judge

''Endorsed: Filed in the District Court

Territory of Alaska, Third Division. Feb 11

1930. F. G. Kappelman, Clerk."

PLAINTIFF'S EXHIBIT No. 3,

being the Findings of Fact and Conclusions of Law
in the case of Albert Stinson v. James Murray

was offered and admitted in evidence

:

"In the District Court for the Territory of

Alaska, Third Division.

No. A-556

"ALBERT STINSON,
Plaintiff,

Against

JAMES MURRAY,
Defendant.

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

"The above cause having been heretofore

tried before the above entitled court, without

a jury, the parties having been represented by

counsel at the trial of said cause, oral and

documentary proof having been submitted,

briefs filed on behalf of the respective liti-
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gants, and the court on the 11th day of Feb-

ruary, 1930, having rendered its decision in

writing relative to the matters and things in-

volved in said controversy, and having directed

findings and decree in accordance with such de-

cision in writing be drawn and submitted to

the court; and the court being fully advised in

the premises makes and orders entered herein

its findings of fact as follows:

'^FINDINGS OF FACT

1.

"That the plaintiff is now and has been a

citizen of the [54] United States.

II.

That the plaintiff is the owner of three

placer mining claims situated on Nugget Creek

in the Cache Creek mining district, Talkeetna

recording precinct. Third Division, Territory

of Alaska, known and described as No. 1 and

No. 2 Above Discovery, and No. 3 South Bench

Claim.

III.

That said Nugget Creek is now and at all

the times mentioned herein, has been a natural

non-navigable water course with distinct beds

and banks, having its source above the mining

claims of plaintiff hereinabove described, and
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flows through and over said mining ckiims and

is a gold i^roduciiig stream upon which mining

has been carried on since some time prior to

the year 1909.

lY.

That the ju-oot fails to sliow that the grantors

and predecessors in interest of plaintiff ap-

propriated and used for mining purposes on

said placer mining claims in the year 1910, or

at all, all the waters of said Nugget Creek.

And the proof further fails to show a contin-

uous use by plaintiff or his grantors and prede-

cessors in mterest, of said waters.

V.

That in the month of April, 1919, the de-

fendant purchased and secured by proper in-

strument, a conveyance from Hugh Price, Mrs.

Hattie Price and Carl Martin, the former law-

ful and rightful owners thereof, of the Price

and Martin Ditch and the right to use the

waters flowing in said ditch, the proof estab-

lishing the fact that the said ditch and the

w^aters carried by it was never owned by the

plaintiff nor did the plaintiff have any interest,

right or title to said ditch or the waters there-

in, in [55] that said ditch and the waters car-

ried by it were never appurtenant to the placer

mining claims described as No. 1 and No. 2

Above Discovery.
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VI.

That the defendant on April 18, 1921, by

proper instrument of conveyance for lawful

consideration, purchased from the former own-

ers thereof, that certain ditch and the waters

therein contained, described as the Old Com-

pany Ditch, the appropriation of the waters

for which ditch was made before the location

of the placer mining claim of plaintiff de-

scribed as No. 3 South Bench Claim.

VII.

That the proof fails to establish that the

defendant has diverted the waters of said Nug-

get Creek in such manner as to deprive plain-

tiff of the use of any of the waters of said

Nugget Creek of which waters the plaintiff was

or is entitled to the use thereof.

VIII.

That the plaintiff has filed to prove and

establish any right whatever to the waters of

Nugget Creek as the same have been diverted

and flow through the Price and Martin Bitch

and the Old Company Bitch, or any use there-

of, for approximately 13 years prior to the

commencement of this action and for approxi-

mately four years before the plaintiff secured

or acquired any interest in Nugget Creek and
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in the lands through which and over which said

Nugget Cieek flows.

Made and ordered entered this 13 day of

December, A. D. 1930.

E. COKE HILL,

District Judge.

From the above and foregoing Findings of

Fact the Court deduces the following,

CONCLUSIONS OF LAW [56]

I.

''That the plaintiff has failed the prove the

allegations contained in his complaint.

11.

"That the complaint of plaintiff should be

dismissed with costs in favor of the defendant.

"Made and ordered entered this 13 day of

October, A. D. 1930.

E. COKE HILL,

District Judge.

"Entered Court Journal No. S-4 Page No.

409. Dec 13 1930

"Endorsed: Filed in the District Court,

Territory of Alaska, Third Division Dec 13

1930 N. H. Castle, (^erk By A. M. Ddan,

Deputy."
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PLAINa^IFFS EXHIBIT NO. 4,

being the Judgment in the case of Albert Stinson

V. James Murray was offered and admitted in

evidence

:

"In the District Court for the Territory of

Alaska, Third Division

No. A-556

"ALBERT STINSON,

vs.

JAMES MURRAY,

Plaintiff,

Defendant.

JUDGMENT
"The above cause having been heretofore

tried before the above entitled court, without

a juiy, the parties having been represented by

counsel, at the trial of said cause, oral and

documentary j)roof having been introduced,

briefs filed on behalf of the respective liti-

gants, and the court on the llth day of Feb-

ruary, 1930, having rendered its decision in

writing relative to the issues involved in said

controversy, and Findings of Fnei and Con-

clusions of Law, in accordance with said de-

cision having been heretofore made and or-

dered entered herein and the court being fully

advised in the premises,

"It is therefore, ordered, adjudged and de-

creed that the complaint of plaintiff in said
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action be and the same is hereby dismissed

with prejudice, and [57]

''It is further ordered, adjudged and de-

creed that the defendant do have and recover of

and from the plaintiff, the costs incurred by

said defendant in this action in the amount of

Five Hundred One and 70/100 ($501.70) dol-

lars, (to be taxed by the Clerk of this Court

and inserted herein). For all of which let exe-

cution issue.

"Done in open court this 13th day of Oc-

tober, 1930.

"E. COKE HILL,

District Judge.

"Entered Court Journal No. S-4 Page No.

410. Dec 13 1930

"Endorsed: Filed in the District Court Ter-

ritory of Alaska, Third Division Dec 13 1940

N. H. Castle, Clerk By A. M. Dolan, Deputy."

There was no cross examination by counsel for

defendant.

Whereupon, the plaintiffs called

CHARLIE HARPER,

who being first duly sworn, testified as follows:

I liv(^ at Cache Creek in the summer and in
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Anchorage in the winter. I came to Alaska in

the spring of 1905 and have resided here contin-

uously since that time. My business is placer

mining and I have been engaged in placer mining

ever since I came to Alaska and before that in

Idaho. I have been engaged in placer mining in

the Cache Creek District, in the Yentna Mining

District, ever since 1906 except four years I was

out. I am employed by the Cache Creek Mining

Company but am going to work for McGee in the

Koyukiik this year. I identify this drawing as

Nugget Creek and the two ditches, one on the

right and one on the left limit.

PLAINTIFFS EXHIBIT NO. 5,

being a blue print entitled "Sketch Map of Nugget

Creek, Tributary of Cache Creek" was offered

and admitted in evidence for illustrative purposes

only, it being admitted that there were some slight

inaccuracies in the map. [58]

This is the Price Ditch on the left limit of Nug-

get Creek. The stream is Nugget Creek. The

marking is the Old Company Ditch or Herendon-

Jacobson Ditch. The intake of the Old Company

Ditch is on 9 Above. The intake of the Price

Ditch is on 10 Above. In 1931 I was mining on

Cache Creek on the Ohio Group and on the New
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York Association Claim. The New York Asso-

ciation Claim coes up to 800 feet below the mouth

of Nugget and the Ohio Group is below that. I

was using Nugget Creek water out of the Heren-

don-Jacobson Ditch. I was using all of the water

at normal flow. In 1932 I was mining around the

same place and was using all the water at normal

flow from Nugget Creek. In 1933 and 1934 I was

mining the same place and using the same water.

In 1935 and 1936 I moved down Nugget Creek

further and was using Cache Creek water. Fred

Dassell and Ole Dahl who were leasing from J.

C. Murray were using Nugget Creek water and

wei'e using the flow of Nugget Creek. In 1931

we ran three shifts for about two months and then

van the water mto a lake which made a reservoir

on the top of the bench. In August we got short

of water and had to shut down one shift and left

the reservoir fill the lake for the other shift. The

normal flow wasn't enough for three shifts. In

1932 and 1933 we worked two shifts. We used

the lake as a reservoir. I know C. P. Morgan one

of the plaintiffs. I know he worked in 1938 on

the left limit of Nugget Creek on 4 Below—the

upper end of 4 Below and lower end of 3, on Iowa

Bench. He w^as using water. The water must

have come out of the Price-Martin Ditch on the

left limit. I knew James Murray in his lifetime

and had business dealings with him as I was leas-
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ing ground from him. This paper is a lease I

took from J. C. Murray in 1934. That is my sig-

nature and the signature of J. C. Murray. A.

W. Murray is J. C's boy. He is not now alive.

'^ Cuddy: We offer this for identification as

Plaintiff's Exhibit 6.

''Court: It may be marked Plaintiffs' Iden-

tification 6.

"Donohoe: We object to the offer of same

as incompetent and immaterial and on the fur-

ther groimd that a written document between

Murray and Harper is in no way binding upon

the defendant. [59]

After argument the lease is received and marked

Plaintiffs' Exhibit 6.

Exception taken by the defendant w^as by the

Court allowed.

Cuddy: I wish to read

PLAINTIFFS' EXHIBIT NO. 6,

which is as follows:

This lease made this first day of November

1934 by and between J. C. Murray, party of the

first part, hereinafter known as the lessor and

Albert Murray and Charles Harper, parties of

the second part, hereinafter known as the

lessees,

Witnessetli: That said lessor does by th.ese

presents lease and demise unto said lessees cer-
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tain mining ground and equipment situated on

Cache Creek a tributary of the Kahiltna, also

Nuggett creek water and ditches, all of which

are in the Yentna Recording District, Terri-

tory of Alaska, for the balance of the year of

1934, and up to November first 1942.

This piece of ground is on Cache Creek com-

mencing at the mouth of Short Creek and run-

ning up stream about 10,000 feet to a small

point, on the right limit, where there are three

old stumps—just above the present camp. Nug-

gett Creek is a tributary of Cache (^reek and

the two ditches are taken out at the upper

end of Nuggett Creek; one on the left limit

extending to the mouth of Nuggett Creek and

one on the right limit extending to Cache Creek

at the head of Rambler Creek.

Subject to the conditions, agreements and

provisions herein set forth.

1—That said lessees agree to pay a royalty

of 20% of the gross output of all gold or other

precious metals. All gold or other precious

metals to be shipped to the U. S. Assay Office,

Seattle, Washington after each and every clean

up. The Assay Office be notified to mail J. C.

Murray a check for 20% of the assay returns

of all gold or other precious metals shipped

by said lessees from Cache Creek;

2—That said lessees agree to work the ground

ill a Jiood and workmanlike and minerlike man-
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ner, continuously during the mining season,

with due care to the preservation of the prop-

erty as a workable mine and at all times to

keep at the said property books accurately

showing the Gross Output of the property and

the result of operating the same, to any and

all of which books lessor or his representative

shall at all times have access;

3—The said lessees agree to keep the prop-

erty free from any liens and clear from any

indebtedness and to post notices on the prop-

erty, as required by law, that J. C. Murray is

the owner of the property and that neither he

or the property will be responsible for any

labor performed or for supplies furnished or

used on said property or any portion thereof

or for any debts contracted by said lessees or

by any person or persons other than said J.

C. Murray;

4—That said lessees agree that said lessor

may enter all parts of said property during

the life of this lease and be present at all

clean ups and said first party reserves said

rights; [60]

5—That said lessees agree that they will not

let or sublet the premises hereby demised or

any jjoition thereof nor assign this lease or

any interest therein except upon receiving the

consent, in Avriting, of the lessor thereto;
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6—That said lessees agree that at the ex-

piration of said term or the earlier termination

of the lease they will quit and surrender up

said premises with all buildings and ditches in

as good condition and state as reasonable use

and proper conduct of mining operations will

permit

;

7—That said lessees agree that all buildings

and ditches placed by said lessees on said prem-

ises shall be deemed to be part of said demised

property and shall belong absolutely to the

lessor

;

8—That said lessees agree that if any royalty

shall be due and unpaid or if default shall be

made in any of the agreements or conditions

herein contained then it shall be lawful for

said lessor to reenter said said premises and

remove all persons either by process of law

or otherwise: and that such re-entry shall

cause no forfeiture of royalty due under this

lease

;

9—That said lessees agree that if either or

both the lessees should die, during the life of

this lease, his or their interest in said lease to

terminate and revert to the lessor;

10—That said lessees agree with said lessor

tliat tlioy will pay the said royalty at the time

and in the manner aforesaid and that they will

c-;\rry out ond ])erform each and all the cove-
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nants, agreements and promises herein con-

tained on their part to be performed, the non-

performance of any of which shall be deemed

conditions for the said lessor to terminate this

lease.

In witness \vhereof the said parties have

hereunto set their hands this 18th day of De-

cember, 1934.

J. C. MURRAY
CHAS. HARPER
A. W. MURRAY

Witness

C. F. MUMFORD
Witness

E. R. TARWATER

Court: This does not refer to the New York

Claim, it refers to ground worked by water from

Cache Creek. I do not believe it is at all mate-

rial. He testified he didn't use the waters of

Nugget (^reek. That water was used by Ole Dahl

and Fred Danzel and he used water from Cache

Creek in connection with those operations. [61]

In 1935, 1936 and 1937 I was working on the

Ohio Group on (^ache Creek, I transferred the

lease to the Cache Creek Mining Company for

$2000.00. I can't show on this map what ground

the lease covers. It runs down below the mouth



R. H. Kellogg, et al. 61

(Testimony of Charlie Harper.)

of Nugget Creek about four miles. The waters of

Nugget Creek could, have been used in the devel-

opment of the ground I had under lease. The wa-

ter of Nugget Creek was necessary. This instru-

ment is an assignment of my lease.

PLAINTIFFS EXHIBIT NO. 7,

being an assignment of the lease from J. (\ Murray

to Harper, to the Cache Creek Mining Company

was offered and admitted, and its reading waived.

PLAINTIFFS EXHIBIT NO. 8,

being an agreement between Balabanoff, Mrs.

Murray and Harper was offered and admitted;

''AGREEMENT BETWEEN NICK BxlLA-

BANOFF, MURRAY AND HARPER
AND LULA M. MURRAY.

"For the sum of one dollar ($1.00), and

other valuable considerations, we give you per-

mission to use the Nugget Creek Water, from

the ditch on the right limit of Nugget Creek,

when there is more water in the ditch that is

needed by Ole Dahl or Fred Dassell. This

permission is given with the understanding

that you will close and remove yoti gates, and
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leave the ditch in good condition, at any time

we ask you to do so.

'^MURRAY & HARPER
July 13, 1937

''LULA M. MURRAY
CHAS. HARPER
NICK BALABANOFF

''Witness

''HARRY BERG
MRS. LUKE ELWELL

"Lula M. Murray, owner of the Nugget

Creek Water and Ditch, reserves the right

to cancel this agreement at any time—without

notice.

"LULA M. MURRAY
NICK BALABANOFF

"Witness

"MRS. LUKE ELWELL
" [62]

In 1937 I was mining down on Cache Creek at

the mouth of Falls Creek. In 1938 I was with the

Cache Creek Mining Company on the Iowa Bench

alongside of 4 Below Discovery on the right limit,

opposite No. 4 Below. We were getting our water

through the Herendon-Jacobson Ditch and using

the normal flow of Nugget Creek. Nugget Creek

gets to flood states early in the spring when the

snow is low and during the summer it gets to flood

states and then goes down to normal. I was using
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the normal flow. I know Nick Balabanoff and have

known him for a number of years. In 1938 he was

mining on Nugget Creek above Discovery and was

getting his water out of the Price Ditch. When
the water got low it took the head away from us

so that we didn't have enough for one three inch

nozzle. We were using two Giants. Morgan went

down to Anchorage and I was left in charge of

operations. My instructions were to keep on min-

ing no matter how the water ran. As a result

of Balabanotf's using the water through the Price

and Martin Ditch our operations were reduced

around 65 to 70 percent. This picture was taken

by me and show Balabanoff's dam at the head of

the Price Ditch, and is a true illustration at the

latter part of July.

PLAINTIFFS EXHIBIT NO. 9,

being a photograph, was offered and admitted in

evidence.

This picture is where Balabanoff is taking water

out of the Creek and was taken by me in July, 1938,

and is a true picture of conditions.

PLAINTIFFS EXHIBIT NO. 10,

being a photograph, was offered and admitted in

evidence.

This picture is the head of the Cache Creek Min-

ing Company's Ditch—the Herendon or Old Com-
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pany Ditch which went nnder two names—tak(?n

in July, 1938.

PLAINTIFFS EXHIBIT NO. 11,

being a photograph, was offered and admitted in

evidence.

This is another picture taken by myself at the

same time looking up Nugget Creek and the Price

Ditch used by Balabanoff. [63]

PLAINTIFFS EXHIBIT NO. 12,

being a photograph, was offered and admitted in

evidence.

I did not mine on Nugget Ci'eek but on Cache

(^reek in 1931, 1932, 1933 and 1934 and used Nug-

get Creek waters. Also in 1935. I was using two

nozzcles and took the normal flow of Nugget Creek.

I was using two nozzles in 1938 and used the nor-

mal flow of Nugget Creek. Plaintiffs' Exhibit 9

is the head of the Price and Martin Ditch on Nug-

get Creek, the intake. The intake is on 10 Above

on the left limit. The rock pile is across the creek.

This turned the water into the Price and Martin

Ditch. It was turned in in the middle part of July,

I £iiiess. I don't know who turned the water in.
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I suppose Mr. Balabanoff constructed that rock

pile. The water on the right side of the picture is

the water flowing through the dam, the overflow.

The left hand flow is the water turned into the

Price and Martin Ditch. Plaintiffs' exhibit 10 is

the same place and shows the water seeping through

the dam. Plaintiffs' Exhibit 11 is the head of the

Herendon-Jacobson or Old Company Ditch and

shows the gate and intake. Plaintiffs' Exhibit 13

is the same and Plaintiffs' Exhibit 12 is the head

of Price Ditch looking up Nugget Creek. When
the water was diverted into the Price and Martin

Ditch we didn't have one full head for a three

inch nozzle, instead of two usually used and this

diminished our operations 65 to 75 percent.

And upon

Cross Examination

by counsel for defendant this witness testified:

We took v.ater from a lake on the lower end of

the ditch before it empties into Cache Creek. Little

Nugget is a stream that empties into the ditch be-

fore it gets to Nugget. It also runs across Rambler.

The ditch picks up w^ater from there. It picks up

water from a swamp. The lake is a natural drain-

age lake but we dump water into it. It collects snow

water from springs. I did not work on Nu.gget

myself or for Murray piior to 1938, I vras working

on Cache Creek and was using Nugget Creek waters

in 1935 and 1937. In :!934 r64l we used (^ache
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Creek and Nugget Creek. Cache Creek was used

for by water. I don't know whether the defend-

ant built an intake to the old Price Ditch in 1938.

Before that there were two breaks in the Price

Ditch. I don't know whether the intake was in

bad shape. I don't know how long it was since

the Price Ditch had been used. I couldn't say

about w^hether it was used in 1926. I wasn't there

]n 1927. I left in 1926 and came back in the fall

of 1930. I don't know whether it was used be-

tween 1926 and 1930. It was not used in 1931,

1932, 1933, 1935, 1936 and 1937. It hadn't been

used from 1930 until defendant started to use it

in 1938. Between 1931 and 1935 I didn't work

any ground on Nugget Creek as distinguished from

Cache Creek. I was using Nugget Creek Avater on

Cache Creek through the Old Company Ditch. In

1932, 1933 and 1934 I was using the normal flow

of Nugget Creek. Ole Dahl was using some of that

water on Iowa Bench when it rained and we had

more than we needed. During the normal periods

of flow at times there wasn't any water going

through the creek. There is always seepage coming

through gravel. No, there wasn't any flow down

Nugget Creek. In the fall of 1937 and in 1938

they cleaned the Old Company Ditch out, I guess,

I wasn't there. I was at Falls Creek using Cache

Creek Water. I had nothing to do with the new

company formed in 1937. In 1938 they cleaned the
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Old Company Ditch and filled in the low places.

As to whether the banks were built up, there were

places where water runs down, where it drops down,

that had to be cleaned out. They built up the banks,

they shoveled out into them. They were not made

higher than when the ditch was originally built.

I am sure the banks weren't higher than before.

They i)ut sod on the ditch and raised the ditch

where drops come down. Gravel washes down and

fills up the ditch, they sodded it up in places so

they wouldn't have to clean it out all the time. I

was shift boss of the work. I didn't have anything

to do with fixing up the ditch. I was up there

twice. In August, I think, is the only time. I

don't remember whether I was along the ditch in

1937 or not. I was on Nugget Creek [65] in 1937

just once about the 5th of July. I was up there

twice in 1935. I was there two or three times

in 1934, we had a break in the ditch and went up

to fix that. I was all the way to the head of it in

1933, and in 1932 and in 1931. I came in in No-

vember, 1930. We were working on Iowa Bench

in 1938 and were getting out by wash water from

the overfiow of the Old Company Ditch and get-

ting the nozzle flow from the ditch. When Ole

Dahl was taking water there was just as much

taken out. In 1915 or 1916 we used by wash water

from there. I don't know how much more water

was taken in 1938 than in 1937 or how much more
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flowed through it. In 1937 Ole Dahl and Fred

l>assell were using water. In 1934 was the last

we were using it. The Ditch took about the same

in 1938 as in 1934. The head of the ditch was the

same, the intake was the same as it was in 1934.

The ditch didn't carry more water in 1938 than it

did in 1934. I am sure of that. From 1930 to

1938 when we were mining we shoveled the ditch

out and built it up every year. We cleaned the

ditch out. It is always sloughing off the bank and

filling the ditch up. At once place at the head of

the ditch they put in pipe at the same place where

it had a break in 1934. The sides were not higher

than the}' were previously. I am positive. In

1934 I was using Nugget Creek Water. My pre-

vious testimony at the preliminary hearing in this

case at Anchorage that in 1934 we moved dov/n

Cache Creek two or three miles and used the wa-

ter out of Cache Creek is not correct. We used that

water in 1935.

^'Q. Let me read you several questions and

ask you if they are correct? 'Q. What were

the conditions on Nugget Creek then? A. Ole

Dahl and another man were using the water.

What about 1935? A. Same condition as 1934.

Q. Was Dassell mining then? A. Yes. Q. What

about 1936? A. Same. Q. 1937? A. Same.'

Q. Was Ole Dahl using it in 1934?

A. No, he wasn't."
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Ole Dahl was using a little water in 1934, we used

to telephone [QQ'] him and he would shut it off. At

high water he would get water out of the ditch,

there is a lot of seepage. The ditch would pick it

up and Ole had a head. When it went down we

w^ould telephone Ole and he would cut off the water.

The ditch picks up these seepages, and also out of

Little Nugget Creek. Little Nugget Creek runs into

the ditch along about the mountain. All of my work

under the lease, Plaintiffs' Exhibit 6, was along

Cache Creek. About 4i/2 miles below^ the mouth of

Nugget Creek was as far as I went down. I started

about two miles from Nugget. There were exten-

sions from the Price and Martin Ditch. Up to

1934 we took water out of Nugget Creek. In 1935,

1936 and 1937 we took Cache Creek water. I had

no operations under this lease using Nugget Creek

Water. The Old Company Ditch runs into Cache

Creek and part into Thunder. The Old Company

Ditch was up on a high bench al)out 350 feet from

creek level. It dumps into Cache Creek and in 1935,

1936 and 1937 we picked it u]^ from Cache Creek

again. I did not work for Murray prior to 1935.

Before I left Cache Creek I worked for him. Th.e

boy and I took a lease w^hen I came back in 1930.

We were working on the upper end of the Ohio

Croup about 2 miles below the mouth of Nugget.

Murray himself worked until 1934 and I started in

1935. Mr. Murray Senior wasn 't in there and wasn 't

v.'orking on Nugget Creek from 1931 to 1937. The
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closest we came was about a mile and a half. In

1934 we took Nngget Creek waters on the bench

alongside the New York Group from the Old Ditch

directl}^ It is up creek, up Cache Creek, up the

bench. We were getting out by wash water out of

Cache Creek.

And on

Redirect Examination

this witness testified as follows

:

Mr. Morgan was working on a bench in 1938 and

used water out of the Price and Martin Ditch.

There was water coming down over the ditch where

he was working. Two men besides himself w^ere

working there. The Cache Creek Mining Company

have claims on the left limit of Nugget Creek be-

low Discovery. The waters of [67] Nugget Creek

could be used to work those claims. The Price

Martin Ditch would be used.

And on

Recross Examination

this witness testified as follows

:

Morgan was using water from the Price-Martin

Ditch in September, 1938, after the defendant had

fixed the ditch and turned water into it. We had

an injunction in this case which was served on the

defendant. I saw the stakes of the Cache Creek

Mining Company claims on the left limit of Nugget

Creek. I didn't notice what they claims. I saw the

Notice in a can, I didn't take it out. My knowledge
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is hearsay and I saw the stake. When I was work-

ing in 1932, 1933 and 1934 I was using two nozzles,

three inch nozzles under a 325 foot head. I was

using 14 gauge pipe and I think there was 325 foot

head on that. I was getting water below where

Little Nugget empties into the Old Company Ditch.

Not below where Thunder Creek emptied. There is

a level bench there and Little Nugget is the only

one that drawls water. Rambler is short and it levels

off into the bench. Rambler runs water in the

spring—there is lots of w^ater. I was getting water

below where the Old Company Ditch runs into the

swamp.

Whereupon, the plaintiffs called

C. P. MORGAN,

one of the plaintiffs, who being first duly sworn,

testified as follows:

I live at Cache Creek in the summer and Los

Angeles in the winter. I first came to Alaska in

1898. I w^as in Nome in 1900 and 1901. I have

resided in Alaska a considerable percentage of the

time since then. I am a placer miner. I have been

engaged in placer mining probably 15 years here

and in California. I am familiar with the Cache

Creek District. I first went there in 1909 and stayed

imtil 1914. I returned in 1934 and was there in

1935, 1936, 1937 and 1938 mining. I am one of the



72 Nick Balahanoff vs.

(Testimony of C. P. Morgan.)

plaintiffs. [68] I was acquainted with James Mur-

ray for many years during his lifetime and with

his son All)ert Murray and with his wife Lulu

Murray. This paper is a decree settling the estate

of J. C. Murray. I am acquainted with the signature

of Mr. Mayfield.

PLAINTIFFS' EXHIBIT NO. 14,

being the decree settling the estate of J. C. Murray,

was offered and admitted in evidence.

This other paper is an option agreement from

Lulu M. Murray to Kellogg covering the Cache

Creek Holdings derived from J. C. Murray. I

know both signatures.

PLAINTIFFS' EXHIBIT NO. 15,

being the option agreement, was offered and ad-

mitted in evidence.

This paper is an assignment from R. H. Kellogg

to Pearl E. Kellogg. I know the signature.

PLAINTIFFS' EXHIBIT NO. 16,

being assignment, was offered and admitted in

evidence.

It was stipulated that the plaintiffs owned creek

claims and owned sufficient ground to use the waters

of Nugget Creek on.
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I was on Cache Creek in 1935. In 1935 I was on

lower Cache Creek and did not go on Nugget Creek.

I can't say about 1936. I was on Nugget Creek in

1937 as lessor of Murray, using same water of Nug-

get that Dahl was using. In fall of 1937, we pur-

chased ground from Murray and mined in a pit

where Ole Dahl had been mining for about ten days.

In 1938 we were mining on the right limit of Nug-

get Creek just touching the line of Iowa Bench.

We used Nugget Creek water through the Heren-

don-Jacobson or Old Company Ditch.

^'Q. What work was done on the ditch in

1938?

A. The first work we did on the ditch in

1938—there was a break in the ditch a short

distance below the intake and it is slippery

slidey ground and we put in a steel fliune for

probably 35 feet, made out of 30 in. pipe cut

down and set down in the ditch. Then we tvound

that the ditch needed cleaning out. We foimd

there were a number of low places where the

ditch had [69] washed over the lip. We filled

up the low places with what we took out of the

ditch and sod. I instructed two men to start at

the lower end of the ditch and w^ork up to the

intake and where there were low places, lower

than the average lip of the ditch to fill them up.

They were places that had been w^ashed out.

The intake of the ditch, the gate, the entire

intake is the same as it was under Murray and
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as we purchased it from Murray. The intake

has not been increased by us.
'

'

We didn't enlarge the ditch. It has not been en-

larged since it was originally built. We used the

normal flow of Nugget Creek. There are times of

flood that there would be more water than the ditch

would handle. Our two nozzles used all the normal

flow of Nugget Creek. About the middle of July

we were working three shifts. We did not have the

normal flow all during July, 1938. Balabanoff built

a dam across Nugget Creek and diverted the water

into Price Ditch for his use in mining. I never saw

more than two men working in his crew. He might

have had a third man. Because of his diverting

the water into the Price and Martin Ditch there

was an alarming short^'age of water and we couldn't

mine at all. That is the time I went to see you at

Anchorage. We had been operating two nozzles.

When I returned we hadn't enough for one full

head. Balabanoff was using this water he diverted.

He kept it running through his pipes continuously.

He was mining, two men were working one shift.

There was a period he was not working. I went

up the other night and water was running out and

going to waste. We would have felt increased

water if it had been turned back. The Cache Creek

Mining Company owns ground on the left limit of

Nugget Creek. I used the Price-Martin Ditch late

in the summer of 1938.

''Court: That was after the injunction?"
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The water I used did not come out of Nugget Creek,

it came out of a Gulch. I did considerable work on

the ditch and used the water for prospecting pur-

poses. I did not abandon that ditch. We [70] have

groimd which cannot be worked without the use of

the Price Ditch or another ditch parallel to it. I

don't know how you could work it any other way

than getting water through a ditch on the left limit.

During 1938 we used the normal flow of Nugget

Creek. It is required for continued operation. We
found that out when Balabanoff's dam went across

the creek. Without the use of that w^ater our ground

cannot be soundly mined.

And on

Cross Examination

by counsel for Defendant this witness testified as

follows

:

In 1938 I instructed two men to fill in low places

on the Old Company Ditch. I did not enlarge the

ditch in 1937. The same kind of work was done on

it. The walls were not built up the slightest degree.

Petroff worked for me in the fall of 1937. I think

he did not work on the ditch. This instrument is a

letter to Nick Balabanoff from the Cache Creek

Mining Company signed by myself, dated October

22, 1937.
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DEFENDANT'S EXHIBIT A
was offered and admitted in evidence

:

''Anchorage, Alaska, October 22, 1937.

Mr. Nick Balabanoff

Talkeetna, Alaska

Dear Nick:

As you know, we have very materially en-

larged the Nugget Creek ditches for our

planned operations during the mining season

of 1938. These changes will at least part of the

time cause us to use all of the water of Nugget

Creek, and at all times all that our ditches

will carry.

We have, as you know, purchased all the

rights of Mrs. Murray in Cache Creek, includ-

ing Nugget water rights. While we realize that

Mrs. Murray had a definite understanding with

you that Nugget water belonged exclusively to

her, and probably advised you that he written

agreement that she had with you for 1937 min-

ing operations was now cancelled. We thought

it only fair to advise [71] you, so that you

could govern your operations accordingly.

EespectfuUy,

CACHE CREEK MINING
COMPANY,

By R. H. KELLOGG
By C. P. MORGAN"
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"Q. In 1937, prior to October 22, you had

materially enlarged your Old Company Ditch?

A. I will tell you what happened. The in-

take of the ditch is unchanged. The enlarge-

ment means building up the low places, where

it ran over it was brought up, not beyond

where it had been before, and not above the

lips, there were little draws which had been

washed out. That would happen every year.

You know a chain is no stronger than its weak-

est link.

Q. You wish to state now that the first

paragraph of this letter is not true.

A. I wish to state that is what we did.

Q. You say a chain is no stronger than its

weakest link, you mean the ditch since you

fixed those places up? A. Before.

Q. Before you fixed it up %

A. Before we did what we did every year.

Q. Did you see the ditch in 1935, 1934, 1933,

1930, any of those years? A. No.

Q. When was the last time you saw the

ditch before 1937?

A. I wouldn't be able to say. I would have

to draw on my imagination.

Q. 1910? A. After 1910.

Q. 1914? A. I think probably in 1914.

Q. 1915?

A. From 1915 to 1937 I didn't. [72]

Q. You didn't see the ditch? A. No.
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Q. You don't laiow what was done on it?

A. I don't know, but I know the work we

did is work that is generally done on ditches.

They would have to make use of the water.

Q. Now, as a matter of fact, didn't you in-

crease the height of the walls over a foot?

A. I think there was one place we increased

it over a foot and a half. Water was running

out of the ditch. It did not bring it up over

ten feet."

The ditch varies in position. It is much steeper in

some places than in other. This is not true at the

intake. It is not steep at the intake. The first part

of the ditch is not nearly as steep as other places.

I first became interested in this particular prop-

erty in the fall of 1937. I was on lower Cache

Creek in 1935 and 1936. I suppose between 9 and

II miles doAvn Cache Creek. I had been on upper

Cache Creek but not on Nugget Creek itself until

1937. Through the Old Company Ditch is all the

water we had in 1938 including by wash water. I

don't know where my predecessors were getting by

wash w^ater when working on Nugget Creek. I don't

know when the defendant started to operate on Nug-

get Creek last year but I think it was in July. I

understand he was operating on Nugget before he

started taking water out of the Price Ditch. He
borrowed water from Murrays. In 1938 I don't

know that he mined before he started taking water
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out of the Price Ditch. I think he took seepage

from the hill, but I don't know as to that. There

is a little piece of ditch on the right limit besides

these two ditches shovN-n on the map that runs from

4 Above down to 3, 2, and 1. It doesn't seem to

rmi to and from anywhere. From the time I have

personal knowledge I used the Price Ditch last

year. I was not taking Nugget Creek water. I

hadn't used it for seepage water prior to the com-

mencement of this action and injunction. I don't

know [73] how many miner's inches of water I was

taking out of Nugget Creek in 1938. I think the

normal flow was around five and seven hundred

inches. I haven't put a ruler in. That is what we

were taking.

^'Q. How much water was there in the ditch

when you first took it over in 1937?

A. There was a nozzle going to Balabanoff

and a nozzle going to Ole Dahl.

Q. How many miner's inches?

A. I don't know, I don't know what the

pressure was. There was the water Balabanoff

borrowed from Murrays."

When we took over in the fall there were three

nozzles working—Danzel down on Rambler, our

operations for ten days, and Balabanoff. Yes, I was

up at the intake in 1937. There w^as a very small

amount of water running through the dam.

"Q. Before you made repairs how much
of the water was being used?
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A. Before we built up the low places-

Q
A
Q
A

Q
A

repair.

Half of the stream'?

More than that.

More than that?

I think so.

Three-quarters ?

I don't know. I know that it was in bad

I think we were taking most of the water before

we fixed it. We mined about ten days before we

fixed the ditch. We were working on the bench not

in the creek bed. There always will be a stream

running through there even if you shut the dam off

entirely. It wasn't large. The water that came out

of Balahanoff 's nozzle plus seepage was there. I

cannot state how much water was going into the

ditch when I took over the property or what pro-

portion it was. I am satisfied no water was going

to waste with three outfits using it. I was not up

to the gate, we took all there was. I think I was

not at the gate to look at it.

Plaintiff Rested. [74]

Thereupon, the Defendant to sustain the issues on

his part called as a witness

FRED R. SMITH

who being first duly sworn, testified as follows

:

I live at Talkeetna and am familiar with Nugget

and Cache Creek. I first went to Nugget Creek in



R. H. Kellogg, et al, 81

(Testimony of Fred R. Smith.)

the spring of 1910 and engaged in mining opera-

tions on No. 3 above Discovery which I owned in

partnership with Robert Hughett. We took our

water from No. 4 above Discovery and dug a ditch

to convey it to No. 3. I am familiar with the Price

Ditch on the left limit of Nugget Creek. In 1912

Hughett and myself dug half a mile of this ditch

and Carl Martin helped us dig 1000 feet on the

other end and Price and Martin finished the rest.

We took water to No. 1 above Discovery through

this ditch. The Old Company Ditch on the right

limit was constructed while I was in that country.

There was no time that more than 100 miner's inches

of water was taken out of Nugget Creek into the

Old Company Ditch. I was there from 1910 to the

fall of 1915 and during that period of time not

more than 100 miner's inches was taken out of

Nugget in the Old Company Ditch.

There was no cross-examination by plaintiffs.

Whereupon, the defendant called

ALBERT STINSON

who being first duly sworn, testified as follows:

I reside at Talkeetna and am familiar with Nug-

c'.et and Cache Creeks. I first went to Nugget Creek

111 1906 and 1909 and acquired claims Nos. 1, 2, and
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3 Above Discovery from Fred R. Smith in 1915. T

owned this ground until I sold it to Nick Balaha-

noff. While I owned the ground I mined it every

year and got my water from Nugget Creek mostly.

I had a short ditch from No. 4, dug by Smith and

used that part of the time. I was there when the

Old Company Ditch was constructed and am fami-

liar with it. [75]

Q. At the time it was finished and they

started taking water were they taking out the

normal flow?

A. Very little. They were taking just

enough for—about 40 or 50 miner's inches.

Q. How much was being taken out through

that ditch in 1915?

A. Well, there was less than half when

Harper started work in there.

Q. When was that? A. In 1916.

Q. That was less than half the flow of

Nugget Creek in the normal flow of water?

A. Much less than half.

Q. When was the last time you were on

Nugget Creek? A. Three years ago.

Q. Did you see the Old Company Ditch at

that time? A. Yes, sir.

Q. How much water was being taken out of

Nugget Creek at that time?

A. About the same.

Q. What proportion?

A. Less than half.
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Q. How many miner's inches'?

A. Between two and three himdred, I guess.

Q. From the time you first went in there

and the time you last saw it, what was the

greatest amount of water taken out of Nugget

Creek by the Old Company Ditch?

A. Less than half of Nugget Creek.

Q. In normal flow? A. Yes, sir.

Q. How many miner's inches, would you

estimate? A. Less than 300. [76]

The Price Ditch was not being used when I was

last in there three years ago. It was broken in sev-

eral places. I didn't go the full length of the ditch.

I don't believe it was used after I had the law

suit with Murray imtil I sold out to Nick Balaba-

noff. I don't remember if it was used the season

before I had the law suit with Murray. I didn't pay

much attention to it.

Upon
Cross Examination

by counsel for plaintiffs this witness testified as

follows

:

I worked at Cache Creek in 1906 and 1907. I

purchased Claims 1, 2 and 3 Above Discovery from

Fred Smith who is the same Fred Smith who has

testified here. I was there when the Old Company
Ditch was started and when they put water into it.

About 40 miner's inches was all the water turned

into it about that time. Doc Herendon and Jacob-
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son were using that water. I was well acquainted

with Doc Herendon. It took perhaps five or six

years from the time the Old Company Ditch was

started until the water was turned into it. The Old

Company Ditch was started about 1908, I believe.

They dug part of it and the injimction was served

and they stopped, Herendon and Jacobson finished

it. I purchased 1, 2 and 3 Above Discovery from

Smith in 1915 and mined continuously from 1915

until my suit with Murray in 1926. I had a hydraulic

plant in operation, shoveled into boxes some time

and did ground sluicing. 100 miner's inches was

the most water I saw turned in when they first

started to use it. I can not explain what a miner's

inch is.

Whereupon, the defendant called

G. PITROFF

who being first duly sworn, testified as follows:

I live at Talkeetna and am familiar with the

Cache Creek country. I was in there in 1933, 1934,

1935, 1936, 1937 and in 1938. I have been at Nugget

Creek every year since 1933. When I first went to

Nugget Creek Mr. Murray was using the Old Com-

pany Ditch. The Price Ditch was not being used

that year. It was broken in two places. There was

no work done on it until last [77] year. I don't know

anything about miner's inches but Murray was tak-
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ing- out of Nugget Creek in the Old Company Ditch

less than half the water. Normal water means aver-

age water. Most springs it is way high. I was work-

ing for Balabanoff on Nos. 1 and 2 the first and

second years and on No. 3 the third year. We were

getting water from the Creek most of the time. We
had a little ditch around the creek. When we needed

it we used the creek to sluice ground and shoveled

in the boxes. We did not get water from the Old

Company Ditch when I was there. I worked for

Mr. Morgan, the Cache Creek Mining Company, for

two days in the fall of 1937 and the spring before

last for 17 days. I saw the work they were doing

on the Old Company Ditch and worked there my-

self for two days but not on the Price Ditch.

Q. What work were you doing?

A. Packing moss and enlarging the ditch

and filling- low places from 6 to 10 or 12 inches,

I couldn't exactly tell you, between 6, 8 and

10 inches.

Q. Widening the ditch?

A. Not exactly widening it, building it on

the sides of the walls.

Q. Building it higher!

A. Higher up.

Q. What were you using to build them up
with?

A. Moss and gravel and rocks, anything we
could get. I saw them working on the ditch

in 1937 and 1938 after I left.
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Q. Now, Mr. Pitroff, did you notice the

amount of water running through in 1938.

A. Yes.

Q. Was more water running through than

before the ditch was fixed?

A. Twice as much as it used to be.

Q. How much of Nugget Creek was being

used through that ditch?

A. Little less than half. [78]

Upon
Cross Examination

by counsel for the plaintiffs this witness testified

as follows:

I worked for Balabanoff in 1933, 1934 and 1935.

He was working No. 1, next to Morris. We were

shoveling in boxes and sluicing but not hydraulic-

ing as we didn't have any means. We were not

using seepage water but creek water. If all of the

water of Nugget Creek were turned into the Old

Company Ditch there would not be water on 1, 2,

and 3. There is no seepage water there from the

Old Company Ditch. There might be seepage from

the right hand limit going up, but not the left.

Three men were working for Nick in 1935 and three

in 1934. We were sluicing and shoveling into the

boxes. I worked 17 days for Mr. Morgan and also

two days I worked before. I worked for him last

spring, the spring of 1938. In 1935, 1936, and 1937

I worked with George Anderson who had a con-
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tract on the upper end of Nugget Creek. I worked

for Morgan two days doing ditch w^ork.

Q. What you were doing was going along

and repairing the holes?

A. Well, we can say it was repairing, but it

was more like enlarging it. I myself under-

stand repairing—if any part in the ditch should-

der is sunk and is filled level, that is what I

call repairing. But, we didn't do that, we

enlarged it.

We worked all the way through the ditch as much

as we could in two days. We went pretty near a

mile. Probably a mile and a quarter in two days.

The horses have been traveling two feet away from

the ditch and in some places one foot and they had

knocked the side walls down in places but not all.

We built up all the low places we could see, not

only where the horses had been going. In the two

days I worked there we went a mile, a mile and

a quarter or a mile and a half. I saw water flowing

in the Old Company Ditch in 1933, before Morgan

came. I could see it every day. We went up and

cut wood and could alw^ays see it when we go for

mail. We would go along the ditch.

On
Redirect Examination

by counsel for defendant this [79] witness testified

as follows:

They were working on the Old Company Ditch

in 1937 before I went dowm there. There were two
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fellows working there steady. They worked there

after I left. I couldn't tell you if it was two or

three weeks. I didn't see anybody working on the

ditch in 1938, but they had two men on there steady

in 1937.

And on

Recross Examination

by counsel for plaintiffs this witness testified as

follows

:

I don't remember any work done on the Old Com-

pany Ditch in 1938.

Whereupon the defendant called

ROBERT DAHL
who being first duly sworn, testified as follows:

I live at Talkeetna and am familiar with Nugget

and Cache Creeks. I mined on Nugget Creek in

1932, 1933, 1934, 1935, 1936, 1937, and 1938. I am
familiar with the Old Company Ditch on the right

limit and the Price Ditch on the left limit. The

Price Ditch was not being used when I went there

in 1932. It was busted up. It was not used from

1932 to 1938. My brother had a lease from Murray

and we were working on Nugget Creek right where

Morgan is working now. We were getting our water

from Nugget Creek through the Old Company
Ditch. In 1932 two small pipe heads of water were
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being taken out by the Old Company Ditch, not

over 300 miner's inches of water. This was about

one-third of the normal flow of Nugget Creek.

Q. Now, do you know if there were any

changes made in the Old Company Ditch after

you went there?

A. They built it up last year.

Q. By whom was that done %

A. Morgan.

Q. What do you mean by building it up ?

A. Building the rim up and widening it

out.

Q. You mean the walls of the ditch? [80]

A. Yes.

Q. How much water flowed through the

ditch last year. What part of Nugget Creek

was flowing in there last year?

A. All of it for a while.

Q. Did it hold more than last year—the

year before? A. About twice as much.

Q. Before 1938 was there any stream still

flowing dowTi Nugget Creek while water was

being taken out by the Old Company Ditch?

A. Yes.

Q. Just seepage or was there a stream com-

ing do\Mi? A. Both.

Q. From the time you first went there in

1932 to 1937 was the Old Company Ditch fixed

up? A. No, sir.
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On
Cross Examination

by counsel for plaintiffs this witness testified as fol-

lows:

When I w^ent to work in there in 1932 I went to

work for my brother on Iowa Bench. Two small

pipe heads were being used then, about three hun-

dred miner's inches. A miner's inch is a square

inch under four inches of pressure. The Old Com-

pany ditch was carrying twice as much water in

1938 as it formerly carried. I know about the in-

take to that ditch. The head gate had not been

changed. It is the same gate. The plaintiffs en-

larged the Old Company Ditch in 1938, and the fall

of 1937. They were cutting sod and piling it on the

rim, and widening it out. I was along the ditch on a

regular trail and saw what was done. I do not know

whether anything was done at the intake.

And on

Redirect Examination

by counsel for defendant this witness testified as

follows

:

Prior to 1938 the intake could be opened wide and

the ditch take all the water. It would take it with-

out overflowing before 1938 sometimes at the lowest

stages of the water. [81]

And on

Recross Examination

by counsel for plaintiffs this witness testified:

The creek went dry last summer. There wasn't a
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pipe head in the creek and the ditch would carry

all of the water before any changes were made. In

1935 the ditch would carry all of the water at low

stages, if it was dry. No, it wouldn't carry it at

the normal flow of water.

Whereupon the defendant called

NICK BALABANOFF
the defendant, who being first duly sworn, testified

as follows:

I am the defendant in this case and live in the

summer at Cache Creek and in the winter usually

at Anchorage. I am familiar with Nugget and Cache

Creeks. I have been at Nugget Creek every year

since 1916. I am familiar with the Old Company

Ditch and with the Price Ditch. When I first went

in there in 1916 I was working on Windy Creek.

In 1917 I was sniping, leasing ground in several

places and shoveling in. I went on Nugget Ci'eek

in 1932 and have been working steadily there on

Nos. 1, 2 and 3 Above since then. I bought them

from Stinson. The Price Ditch has not been used

since 1927. I used that ditch for a little while in

1938. It was in bad condition and I fixed it and

used it. No w^ork had been done on it from 1927

until I fixed it. No water had been running through

it. It was ruined in September, 1927, at the end of

the season and those two breaks had never been
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repaired. When I first went in there in 1916 the

Old Company Ditch was being used by Charlie Har-

per. About half of the normal flow of water from

Nugget Creek was being used. They did not get

their by-wash water from Nugget Creek through the

Old Company Ditch. Morgan and the Cache Creek

Mining Company built on the Old Company Ditch

in the fall of 1937 and in 1938.

Q. What did they do ?

A. They built it right along, except in high

places. They fixed it up with sod, for a half

mile they widened it and dug it in in places.

[82]

Q. How much water flowed through it last

year?

A. About double; twice as much as before.

Q. Referring to the intake gate, would the

ditch carry the normal flow of the creek before

1938?

A. If the gates were half open that would

carry two creeks.

Q. Did the ditch carry it?

A. No. If the ditch was open about six

inches it was all it could carry before they

built it up in 1937 and 1938. Two or three men
were working there every day.

Q. Before 1938 was there any water run-

ning down Nugget Creek except what went in

the ditch?

A. I had enough water for the boxes.
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I used the water out of Nugget Creek and in 1936

and 1937 I got it from the Old Company Ditch

from Mr. Murray. Mr. Albert Murray and Mr.

Harper were parties to the agreement which I

signed in 1937. I was figuring on fixing the Price

Ditch and Mr. Albert Murray said it would take me

part of the summer and there was more water in the

Old Company Ditch that they needed. I worked on

the Price Ditch in 1936 and 1937 and I cleaned it in

1938. I used the water out of the Old Company

Ditch for two seasons, through an agreement with

Murray and Mrs. Murray. When I wasn't getting

water from the ditches I was getting water from

Nugget Creek for my mining operations. The Price

Ditch had been abandoned in 1927.

And on

Cross Examination

by counsel for plaintiffs this witness testified as

foUow^s

:

I bought this property from Albert Stinson and

was a witness in the previous case involving water

rights between Stinson and Murray. This is my
signature to

PLAINTIFF'S EXHIBIT No. 17

which was offered and admitted in evidence, read-

ing as follows:
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"Defendants Exhibit 3

"Recite fer Nugget Creek Nugget Creek

"Ditch watter on June 26 1910 [83]

"Right Limmit of Said Creek

"Recived from Nick Bolakanoft one dollar

and other considerations in keeping the ditch

in repare for the use of a pipe head of watter

for one shift fer July & Augst and September

and October for the year 1919 the Watter to be

used an Al Stenson ground on Nugget Creek

above Discovery I J C Murray will but in the

head gate in my ditch to diliver the watter to

Nick Bolakanoft and Partners at know time

will they claime any part of this watter after

this year
'

' Signed

"NICK BALABANOFF AND CO."

"Witness JOE DLOUBY
"PAUL POPOVICH

"This is to certify that the foregoing is a

full, true and correct copy of Defendants Ex-

hibit 3 in the matter of Albert Stinson vs. J. C.

Murray, No. A-556, as the same appears in the

records and tiles of said cause in my office.

"In witness whereof I have hereunto set my
hand and have affixed the official seal of my
office at Anchorage, Alaska, 22nd day of August,

1938.

[Seal] '

'DERRICK LANE
"Clerk of the District Court for the

Territory of Alaska Third Division."
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In 1937 I had an agreement with Mrs. Murray

about a ditch. I don't know anjrthing about water.

I was using my water with the permission of Albert

Murray. That is my signature. Plaintiffs' Exhibit

1 (read to witness by counsel) says I could use the

water from the ditch. In 1932 I did quite a little

shoveling in. We had to shovel in behind the hoes

because the water was short and we were sluicing.

I did no hydraulicking in 1933, 1934, 1935 and

1936. The sluicing and shoveling takes more water

than hydraulicking. With two and two and a half

feet of gravel you have to have water to do it. I

put a small hydraulic in in 1936. I used water

through the ditch, yes. I never had a work with

Murrays. Dahl was using one head of water. Dahl

hardly used 10 inches, he was getting water from

Nugget and from the lake. He told me last year

—

I don't want water from [84] Nugget, I have plenty.

I worked on the Price and Martin ditch nine days

in 1936, in the fall. In 1937 I put in 12 days and in

1938 in July, two weeks steady with my partner,

Robert Dahl. There were notices at the head gate

that the Cache Creek Mining Company owned the

Price and Martin Ditch but that was an abandoned

ditch. I put more money in it to fix it than Murray
put in it. It cost me more than they put in it. It

is not necessary to repair ditch lines every year.

I just fixed what I needed to when I repaired the

Price-Martin Ditch. It hadn't been used for many
years and was washed out. In 1938 I put a few
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rocks as a dam across Nugget Creek, a dozen or so.

Maybe 10, 12, or 15, that is all. They were laid in

Nugget Creek to divert the water into the Price

and Martin Ditch. Those rocks didn't have much to

do with diverting the water. What water I was get-

ting in that ditch wouldn't amount to 40 or 50

inches. I was using one 2 in. nozzle under 200

pounds pressure. I don't know whether it was 10

per cent of the water I diverted. It was ten or

twelve. I let about 88 percent of the water go into

the Old Company Ditch and in the creek. I went

over the Old Company Ditch this year and in 1938.

They had about four or five men working there for

days fiji:ing it up. I don't know who were the men.

I don't know if George was working there. He was

working on this cut.

And on

Redirect Examination

by counsel for defendant this witness testified as

follows

:

In 1919 when I signed the agreement marked

Plaintiffs' Exhibit No. 17 I didn't own any ground

at all. I first bought this claim in 1932. I never

claimed to own the Old Company Ditch. The Mur-

rays just let me use it.

Whereupon, the Defendant rested.
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The plaintiffs recalled

CHARLIE HARPER
as a witness on their behalf, who testified as follows

:

I w^as mining on Cache Creek using the waters of

Nugget Creek through the Old Company Ditch in

1931, 1932, 1933 and 1934. [85] I was on the ground

and saw^ that there was no more water flowing in

the Old Company Ditch in 1938 than in 1932, 1933

and 1934. In my experience as a miner I have

found it necessary to do repair w^ork on ditches gen-

erally every year—shoveling them out. The dirt is

thrown up on the lower lip of the ditch. The Old

Company Ditch is not capable of carrying more

water now than it was in 1931, 1932 and 1933. The

intake has never been enlarged. It is not the same

head gate. It was renewed in 1932 and made to fit

the same intake. I was in the vicinity when the Old

Company Ditch was constructed. The Old Cache

Creek Mining Co. commenced the ditch. They

finished the lower end. Herendon finished the ditch

on the upper end. The water of Nugget Creek was

turned into the ditch immediately after it was com-

pleted. The w^ater was used on 4 Below Discovery,

3 Below and in 1915 it was used on the lower bench

of Nugget on the right limit. In 1916 I worked

some on the Iowa Bench. I had it under lease. I

mined there in 1916 and 1917 and was using the

flow of water in the Old Company Ditch. I would

estimate I was using all the normal state of the

water of Nugget Creek. I was in the country when
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the Price and Martin Ditch was dug. I knew Hugh

Price and Carl Martin. In 1917 I had interference

with my use of the water through the Old Company

Ditch. The intake to the Price Ditch is on 10 Above

and to the Old Company Ditch on 9 Above. Water

was turned into the Price Ditch after it was com-

pleted, I think in 1911. I was mining on the right

limit of Nugget Creek and 4 Below in 1916.

Although the Price Ditch intake is above the Old

Company Ditch intake we got water any time we

were short by telling Price and they went up and

closed the gate so we could fill our ditch.

And on

Cross Examination

by counsel for defendant this witness testified as

follows

:

After the work was done on the ditch in 1937

and 1938 it will not carry any more water than in

1931 or in 1934. It was cleaned out in the spring

of 1931. I don't remember how many [86] days work

were done. Roughly six or seven men spent 15

days on it in 1931. When the banks thaw out the

gravel rolls into the ditch. We would put that gravel

on the lower edge of the ditch. We cleaned it every

year, including 1934. About 10 or 15 days work

were done on it every year, shoveling ice and snow

and cleaning it out where it overflowed. No flumes

were put in during that time. A flume was put in

last year. It did not carry any more water than the

ditch did before. That flume was a thirty-four inch
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hydraulic pipe cut in two and spread out in a curve.

The Price Ditch was used in 1926 by J. C. Murray.

The Old Company Ditch was not used that year. I

don't know whether the Price Ditch was used in

1925, I wasn't there. I was mining in 1925 on Lemel

Creek. I was there on Nugget in 1924. I think I

was with Jim Murray in 1926. I can't remember in

1925. I worked at Falls Creek and Thunder Creek

in 1928, 1929 and 1930. I wouldn't be positive

whether the Price Ditch was used in 1925. Jim

Murray used the Old Company Ditch on the right

limit. A slide came down off the hillside and he

changed and used water from the Price Ditch. I

don't know what year that was. I can't remember

as to the year 1926 as to whether water was being

used out of both ditches in 1925 and 1926. I don't

know whether both ditches were being used in 1925.

And on

Redirect Examination

by counsel for plaintiffs this witness testified

:

Hugh Price and Carl Martin used the water of

Price Ditch after it was turned on in 1911, along-

side of 3 Below and 2 Below and maybe farther

up, I don't know.

And on

Recross Examination

by counsel for defendant this witness testified:

I am not positive if the Price Ditch wasn't

finished until 1913. I don't know whether Smith
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was using part of that ditch. I don't know whether

he helped to build it. It was always known as

the Price and Martin Ditch. [87]

The plaintiffs recalled

C. P. MORGAN
as a witness on their behalf, who testified as

follows

:

In 1938 we repaired the slides near the intake

where we put in a steel pipe cut in two and set it

in the ditch. It would not increase the capacity of

the diti?h at that point. The ditch had slid in and

had to be fixed or nobody could use it. Several

times during the season I would fix leaks myself

or send men up. We had two men who were in-

structed to fill up the holes and stake the ditch

against snow. Bedeker worked before I left for

probably ten days, his instructions were to fill up

those holes. We had two men working in the fall

of 1937. We had the whole outfit up there, 8 or 9

in the spring of 1938, getting out slides and repair-

ing breaks. I didn't testify that we had two men
working on the ditch. At times we would find

breaks and send them up. The men I sent up had

regular work to do. I had the whole crew up in

the spring cleaning out the snow and we will have

to do that again this year. For a very short time

I had men working on it in the fall of 1937.

Whereupon, the plaintiffs rested.
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The foregoing was all of the evidence introduced

on the trial of said cause.

Whereupon, counsel for the respective parties

presented their arguments to the Court. [88]

[Title of District Court and Cause.]

STIPULATION EE STATEMENT
OF EVIDENCE

It is hereby stipulated and agreed by and be-

tween counsel for the plaintiffs and the defendant

above-named that the foregoing condensed state-

ment of evidence is a true and accurate statement

of the evidence introduced at the trial of this cause,

condensed to narrative form and is approved.

Counsel for plaintiffs-appellees do hereby further

stipulate and agree that said condensed statement

may be settled and approved without further notice,

and do hereby waive notice of hearing, and consent

to the immediate hearing on said statement.

Dated this 4th day of January, 1940.

W. N. CUDDY
Of Attorneys for Plain-

tiffs-Appellees.

THOMAS M. DONOHOE
Attorney for Defendant-

Appellant.

[Endorsed] : Filed Jan. 4, 1940. [89]
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[Title of District Court and Cause.]

ORDER APPROVING CONDENSED
STATEMENT OF EVIDENCE.

It appearing to the Court that the within and

foregoing condensed statement of evidence in the

above entitled action was lodged in the office of the

Clerk of this Court by the Defendant-Appellant,

together with the stipulation of the counsel for the

respective parties hereto approving the same and

waiving notice of hearing for approval thereof, on

the 4th day of January, 1940, being in due time,

and the same having been duly presented to the

Court for approval on this 4th day of January,

1940, within the extended term of the court at

which the trial of said cause was had and within

the extension of time heretofore allowed by the

Court; and it further appearing that the foregoing

narrative statement of the evidence contains all of

the evidence and all of the written exhibits, stated

in simple and condensed form, that were introduced,

heard or considered by the Court in rendering its

decree in the above-entitled action; and that as to

such portion of the foregoing narrative as is set

forth in the form of questions and answers such

form is necessary to accurately reflect what occurred

;

now, therefore, it is [90]

Ordered, that the foregoing statement and nar-

rative of the evidence be, and the same is hereby

approved, settled and allowed as a full, true and

correct statement in simple and condensed form, of
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the evidence introduced in connection with the trial

of the above-entitled action and contains all evi-

dence material to the hearing of the appeal in said

cause and the matters stated in full in the form

of questions and answers are directed to be so set

forth.

Done and ordered entered at Anchorage, Alaska,

this 4th day of January, 1940.

SIMON HELLENTHAL
District Judge.

Entered Court Journal No Page No
Jan. 4, 1940.

[Endorsed] : Filed Jan. 4, 1940. [91]

II.

That thereafter and on April 24th, 1939, the Court

did make, render and file its opinion in this cause,

the same being as follows : [92]

[Title of District Court and Cause.]

OPINION

(Given Orally)

The Court feels that it is the duty of the Court

to decide matters of this kind as soon as can pos-

sibly be done so that all people interested can ad-

just themselves and also feels it is his duty that

such decisions should not be made on any technical

grounds. It should be so plain that there won't be
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any litigation afterwards as to the Court's decision.

The Court is not going to hold the parties to the

pleadings in this ease. The Court is doubtful if the

Complaint states a cause of action and whether or

not the Court under the Affirmative Defense could

give the defendant any relief.

The Court is going to supplement the pleadings

by the evidence and decide this case under the evi-

dence adduced rather than on the formal pleadings

made by the parties.

It appears to the Court that the plaintiffs have

[93] a prior right to the use of at least part of the

waters of Nugget Creek. The evidence shows that

their ditch was built a long time ago, prior to 1917,

and the water used at various places, and sometimes

dumped into Cache Creek and picked up again and

used in different ways. The volume of water used

is so uncertain that the Court cannot definitely de-

termine same, except when used by Harper in 1932,

1933, 1934 and 1935, and the Court is going to

measure the plaintiff's rights and enjoin the de-

fendant from interfering with such right and use,

in accordance with this testimony. The testimony

is that some water was made on the way, by Little

Nugget Creek, the lake and the swamp and that

some water was used by Dahl, a lessee of plaintiffs'

predecessor in interest. The amount of water used

by Dahl and the water made on the way is impos-

sible to ascertain. This water used wasn't suf-

ficient for three shifts using two nozzles. They
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employed, two shifts and during the remaining

shift allowed water to collect in the lake. Those

shifts used water under 325 feet pressure, using

two 3-inch nozzles. No additional water was used,

as the by-water came out of Cache Creek.

The Court will enjoin the defendant from taking

any water that will interfere with the plaintiffs'

use of as much water as w^as used with

two 3-inch nozzles, of ordinary construction, under

325 feet pressure, as long as the plaintiffs keep the

ditches in shape they are allowed to use that water

any place they want to use it.

We come to the question of whether or not the

defendant has any right. I believe the defendant

had an absolute right to appropriate any water in

excess of the amount of plaintiffs' right and that he

made such appropriation, [94] started in 1936 and

continued to 1938. He did work on the dam in

1936, more in 1937 and finally got water through

it in 1938.

The Court is going to determine the defendant's

right at this time as of the time he was enjoined

by considering not only the water he appropriated

before he was enjoined. He will be allowed as much

water as he could use with the equipment he had

on hand at the time, the full amount that this

equipment could carry. He will be allowed that

much water under the pressure he used it. I don't

know what that pressure would be there. He will

also bo allowed a reasonable amount of by-water.
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I believe that there was no trespass by the de-

fendant and that he had a perfect right to go where

he went.

The Court will undoubtedly supplement the

opinion to a certain extent. I will give you a copy

of this and any changed Opinion given later on.

The plaintiff has a senior appropriation and the

defendant has a junior appropriation.

Question by Donohoe: Supposing that this fig-

ured to more than the capacity of the ditch before

the injunction?

Court: That would make no difference. That

can't be the full capacity of the ditch. They didn't

use that much water 24 hours, they used it for 16

hours. It would be two-thirds because they worked

only two-thirds of the time. I have made no pro-

visions for by-water for the plaintiff because the

plaintiff wasn't using by-wash water at that time.

It came from Cache Creek.

Question by Bunn: The by-wash water is more

important than [95] the water which goes through

the nozzles.

Court: I am confident they will have enough to

run three nozzles and still have by-wash water. The

325 feet pressure is what counts. There must be

a great deal more head at Cache Creek than on the

Iowa claim. The greatest head of water the plain-

tiffs could make is at this place where it has the

greatest pressure. I am measuring this water at

the highest pressure on the plaintiff's ditch.
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Maybe you can stipulate as to the equipment de-

fendant had on hand at the time.

Question by Donohoe : Is the Court ignoring the

1917 statute?

Court: I am not ignoring it. It is ahnost im-

possible to enforce that in its full meaning. There

would have to be an equitable division of the water

under those conditions. I don't believe defendant

is entitled to the benefit of this Act as this water

was appropriated before 1917. Plaintiff also ovms>

claims on both sides of the stream. I want to find

out how much defendant has reasonable appropri-

ated. That is important at this time.

That is the only time under the evidence we can

determine the amomit of water being used, these

four or five years. From Harper's testimony, I

take it that was the prevailing condition during

those five years. I believe you folks can determine

the amount of equipment Balabanoff had at that

time and the amount of water he could use so that

we can put it in the Judgment. If that had been

done in the previous case there might not be this

trouble now. [96]

[Endorsed] : Filed Apr. 24, 1939. [97]
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III.

That subsequently, and on the 22d day of August,

1939, the Court did make, order entered and file

herein its Findings of Fact and Conclusions of

Lavv^ and its Decree based thereon, to all of which

the Defendant excepted and which exceptions were

allowed by the Court, the same being as follows:

[98]

[Title of District Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW

This matter came on regularly for trial before the

Court, without a jury, at Valdez, Alaska, on the

22d day of April, 1939. The plaintiffs were repre-

sented by their counsel, Messrs. Cuddy and Bunn

and the defendant was represented by his counsel,

Thomas M. Donohoe. And the Court having duly

heard and considered the evidence introduced by

each of the parties hereto, the arguments of coun-

sel and being duly advised in the premises, does

hereby make and ordered entered, the following:

FINDINGS OF FACT

I.

That the plaintiffs are members of a co-partner-

ship engaged in business under the firm name and

title of the Cache Creek Mining Company.

II.

That the plaintiffs are the owners of placer min-

[99] ing claims on Nugget Creek, a tributary of



R. H. Kellogg, et ah 109

Cache Creek, iii the Yentna Mining District, Tal-

keetna Recording Precinct, Third Judicial Division,

Territory of Alaska, and are engaged in placer

mining, using the water of Nugget Creek.

III.

That the defendant is the o\vner of placer min-

ing claims on Nugget Creek, a tributary of Cache

Creek, in the Yentna Mining District, Talkeetna

Recording Precinct, Third Judicial Division, Ter-

ritory of Alaska, and is engaged in conducting

placer mining operations upon said claims, using

the water of Nugget Creek.

IV.

That the plaintiffs, and their predecessors in in-

terest, prior to the year 1917, made an appropri-

ation of the waters of said Nugget Creek, and used

the same in their mining operations, to the extent

of three hundred sixty (360) miners' inches,

measured in accordance with the California defi-

nition of a miners' inch, and that such appropri-

ation was first, prior, superior and paramount to

any appropriation by the defendant.

V.

That the defendant subsequently appropriated

from the waters of said Nugget Creek, and used in

his mining operations, water in the amount of

three hundred (300) miners' inches, measured in
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accordance with the California definition of a

miners' inch, and that such appropriation was

junior to the appropriation of defendant mentioned

in paragraph IV above. [100]

VI.

That the defendant is entitled to the use and

possession of that certain ditch known as and called

the Price or Price-Martin Ditch, and as used by

him to carry the waters of Nugget Creek, situated

in the Yentna Mining District, Talkeetna Record-

ing Precinct, Third Judicial Division, Territory of

Alaska, superior to any right or claim to the same

by the plaintiffs.

And from the foregoing Findings of Pact the

Court does make and deduce, the following:

CONCLUSIONS OF LAW
I.

That the preliminary injimction heretofore made

and entered herein be dissolved.

II.

That the plaintiffs have judgment herein declar-

ing them to be the owners of a first, prior and

superior appropriation of the waters of Nugget

Creek to the extent of three hundred sixty (360)

miners' inches, measured in accordance with the

(California definition of a miners' inch.
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III.

That the defendant be enjoined from taking, di-

verting or using the waters of said Nugget Creek

so as to prevent plaintiffs from the free use of

their prior appropriation as above set forth.

lY.

That the defendant have judgment herein de-

claring him to be the owner of an appropriation

of the waters of Nugget Creek to the extent of

three hundred (300) miners' [101] inches, measured

in accordance with the California definition of a

miners' inch, but junior to the appropriation of

plaintiffs.

V.

That the defendant have judgment herein de-

creeing that he is entitled to the use and posses-

sion of that certain ditch known as the Price or

Price-Martin Ditch.

Made and ordered entered at Anchorage, Alaska,

this 22d day of August, 1939.

SIMON HELLENTHAL,
District Judge.

Approved as to form:

ROY BUNN,
Attorney for Plaintiffs.

THOMAS M. DONOHOE,
Attorney for Defendant.

Entered Court Journal No. A-8 Page No. 475

Aug. 22, 1939.

[Endorsed] : Filed Aug. 22, 1939. [102]
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In the District Court for the Territory of Alaska,

Third Division.

No. A-1061.

R. H. KELLOGG, C. P. MORGAN, PEARL E.

KELLOGG, JOSEPHINE L. KELLOGG,
LAURENCE SOWLES and MARTHA AL-

DRICH, DOING BUSINESS UNDER THE
FIRM NAME AND TITLE OF CACHE
CREEK MINING COMPANY,

Plaintiffs,

vs.

NICK BALABANOFF,
Defendant.

DECREE

This matter came on regularly for trial before

the Court without a jury at Yaldez, Alaska, on the

22d day of April, 1939. The plaintiffs were repre-

sented by their attorneys, Messrs. Cuddy and Bunn.

The defendant was represented by his attorney,

Thomas M. Donohoe. And the Court having duly

heard and considered the evidence introduced by

each of the parties hereto, the arguments of coun-

sel, and having heretofore made and ordered en-

tered herein its Findings of Fact and Conclusions

of Law ; and being fully advised in the premises

It is ordered, adjudged and decreed that plain-

tiffs be, and they hereby are, decreed to have a first,

prior, superior and paramount appropriation, su-
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perior to any right of the defendant, in and to

the waters of Nugget Creek, a tributary of Cache

Creek, in the Yentna Mining District, Talkeetna

Recording Precinct, Third Judicial Division, [103]

Territory of ALaska, to the extent of three hundred

sixty (360) miners' inches, measured in accordance

with the California definition of a miners' inch;

and

It is further ordered, adjudged and decreed that

the preliminary injunction heretofore made and en-

tered herein be, and the same hereby is, dissolved;

and

It is further ordered, adjudged and decreed that

the defendant be, and he hereby is, restrained and

enjoined from taking, diverting or using the waters

of said Nugget Creek in any manner to prevent the

plaintiffs from the free use and enjoyment of their

prior appropriation as above set out ; and

It is further ordered, adjudged and decreed that

defendant be, and he heieby is, decreed to have an

appropriation of the w^aters of Nugget Creek, a

tributary of Cache Creek, in the Yentna Mining

District, Talkeetna Recording Precinct, Third Ju-

dicial Division, Territory of Alaska, to the extent

of three hundred (300) miners' inches, measured

in accordance with the California definition of a

miners' inch, but junior to the appropriation of the

plaintiffs as above specified; and

It is further ordered, adjudged and decreed that

defendant be, and he hereby is, decreed entitled to
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the use and possession of that certain ditch known

as and called the Price or Price-Martin Ditch, and

as used by him to carry the waters of Nugget Creek,

situated in the Yentna Mining District, Talkeetna

Recording Precinct, Third Judicial Division, Ter-

ritory of Alaska, superior to any right or claim to

the same by the plaintiffs.

Done and ordered entered at Anchorage, Alaska,

[104] this 22d day of August, 1939.

SIMON HELLENTHAL,
District Judge.

Approved as to form:

ROY BUNN,
Attorney for Plaintiffs.

THOMAS M. DONOHOE,
Attorney for Defendant.

Entered Court Journal No. A-8 Page No. 476

Aug. 22, 1939.

[Endorsed] : Filed Aug. 22, 1939. [105]

Wherefore, defendant respectfully prays that

this Honorable Court settle, approve, allow and cer-

tify the foregoing as his Bill of Exceptions and

Statement of Evidence and that the same be made

a part of the record upon appeal to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, and will ever so pray.

THOMAS M. DONOHOE,
Attorney for Defendant-Appellant.
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ACCEPTANCE OF SERVICE, WAIVER OF
NOTICE, AND STIPULATION BY COUN-
SEL FOR PLAINTIFFS.

It is hereby stipulated and agreed that the fore-

going Bill of Exceptions and Statement of Evi-

dence in the above entitled action was duly served

upon me on the 4th day of January, 1940; that I

have examined the same and have no amendments

or additions to suggest thereto; and do hereby

agree that the same may be settled, approved, al-

lowed and certified as a Bill of Exceptions and

Statement of Evidence in said cause by the Judge

of said Court at such time and place as the same

may be presented by counsel for defendant, with-

out any other or further notice to plaintiffs and

without coimsel for plaintiffs being present.

Dated at Anchorage, Alaska, January 4th, 1940,

W. N. CUDDY,
Of Attorneys for Plaintiffs.

[Endorsed] : Filed Jan. 4, 1940. [106]

[Title of District Court and Cause.]

ORDER SETTLING AND CERTIFYING
BILL OF EXCEPTIONS

Nick Balabanoff, the above-named defendant and

appellant having applied to the Court for an order

settling and certifying this Bill of Exceptions to
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be used on appeal to the United States Circuit

Court of Appeals for the Ninth Circuit from the

decree made and entered herein on the 22d day of

August, 1939; the plaintiffs being represented by

Roy Bunn, of their attorneys, and the defendant

being represented by Thomas M. Donohoe, his at-

torney; and it appearing that the parties hereto

through their respective attorneys of record have

stipulated and agreed to the Bill of Exceptions and

Statement of Evidence filed herein on the 4th day

of January, 1940; and have further stipulated and

agreed that the same might be submitted to the

Court for settlement and allowance without any

other or further notice; and it further appearing

that said Bill of Exceptions is submitted within

the extended term at which said decree was ren-

dered and within the time allowed by the Court;

and it further appearing that said Bill of Excep-

tions and Statement of Evidence contains a con-

densed statement of the evidence given in said cause,

and that the same has by an order made and en-

tered herein been approved as complete and cor-

rect; and the Court [107] having duly inspected

said Bill of Exceptions and Statement of Evidence

and being fully advised in the premises; it is

Ordered, that said Bill of Exceptions and State-

ment of Evidence be, and the same hereby is, al-

lowed, approved and settled, and that the same be

filed herein forthwith as a part of the record in this

cause upon appeal ; and it is further
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Ordered, that the undersigned Judge of this Court

who presided at the trial of said cause and before

whom all of the evidence in said cause was given

certifies that said Bill of Exceptions contains a con-

densed statement, in narrative form, of all of the

evidence given in said cause upon which the said

decree of August 22d, 1939 is based.

Done by the Court and ordered entered at Anchor-

age, Alaska, on this 4th day of January, 1940.

SIMON HELLENHTAL
District Judge

Entered Court Journal No , Page No
,

Jan. 4, 1940.

[Endorsed] : Filed Jan. 4, 1940. [108]

[Title of District Court and Cause.]

STIPULATION RE PRINTING RECORD

It is hereby stipulated and agreed by and between

counsel for plaintiff and defendant that in printing

the record of this case upon appeal to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, all captions shall be omitted after the title of

the cause has once been printed, and the words

*' Title of Court and Cause" and the name of the

paper or document shall be substituted therefor. All

other parts of the record shall be printed.
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Dated this 4th day of January, 1940.

W. N. CUDDY
Of Attorneys for Plaintiffs-

Appellees

THOMAS M. DONOHOE
Attorney for Defendant-

Appellant

[Endorsed] : Filed Jan. 4, 1940. [109]

[Title of District Court and Cause.]

ORDER
This matter having come on for hearing upon the

oral application of the plaintiffs by and through

their attorney, Roy Bunn, for an order for the

transmittal of certain exhibits in the original along

with the transcript of record to the Ninth Circuit

Court of Appeals, and it appearing to the Court

that such an order is necessary and proper in the

premises; it is, therefore,

Ordered, adjudged and decreed that plaintiffs'

exhibits 9, 10, 11, and 12, being photographs identi-

fied by the witness, Charles Harper, and plaintiffs'

exhibit 5, being a map identified by the witness,

Charles Harper, be, by the clerk of this Court,

transmitted together with the transcript of record

in the cause to the Ninth Circuit Court of Appeals

at San Francisco, California in the appeal taken

by the defendant.
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Done by the Court at Anchorage, Alaska, this 4th

day of January, 1940.

SIMON HELLENTHAL
District Judge

Entered Court Journal No , Page No
,

Jan. 4, 1940. [110]

[Endorsed] : Filed Jan. 4, 1940. [Ill]

[Title of District Court and Cause.]

STIPULATION FOR PRAECIPE

To the Clerk of the District Court for the Territory

of Alaska, Third Division

:

It is hereby stipulated and agreed by and between

counsel for the respective parties hereto that the

record on appeal shall consist of, and that you will

please make, certify and transmit to the Clerk of

the United States Circuit Court of Appeals for the

Ninth Circuit at San Francisco, California, a true

copy of each of the following indicated portions of

the record in the above-entitled action, as the tran-

script to be used on the appeal of Nick Balabanoff,

defendant, from the judgment rendered herein on

the 22d day of August, 1939, to-wit:

1. Complaint.

2. Order to Appear and Show Cause.

3. Continuation of Temporary Injunction.

4. Order allowing Amendment by Interlinea-

tion.
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5. Answer.

6. Reply.

7. Opinion.

8. Findings of Fact and Conclusions of Law.

9. Decree. [113]

10. Petition for Appeal.

11. Assignment of Errors.

12. Order allowing Appeal and fixing Bond.

13. Undertaking on Appeal.

14. Citation on Appeal.

15. Certificate of Clerk as to service of Citation

on Appeal.

16. Minute Order of Aug. 22, 1939, extending

time.

17. Order of November 13, 1939, extending time.

18. Order of January 4, 1940, extending time.

19. Bill of Exceptions and Statement of Evi-

dence.

20. Order settling, allowing and certifying Bill

of Exceptions and Statement of Evidence.

21. Stipulation Re Statement of Evidence.

22. Order Approving Condensed Statement of

Evidence.

23. Stipulation relative to Printing of Record.

24. Order of Court sending up Original Exhibits

and Original Exhibits.

25. This stipulation for Praecipe.
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Dated at Anchorage, Alaska, this 4th day of Janu-

ary, 1940.

W. N. CUDDY
Of Attorneys for Plaintiffs-

Appellees

THOMAS M. DONOHOE
Attorney for Appellant-

Defendant

[Endorsed] : Filed Jan. 4, 1940. [114]

CERTIFICATE OF CLERK TO TRANSCRIPT
OF RECORD

United States of America,

Territory of Alaska,

Third Division—ss.

I, M. E. S. Brunelle, Clerk of the District Court

for the Territory of Alaska, Third Division, do

hereby certify that the foregoing and hereto an-

nexed 114 pages, numbered from 1 to 114, inclusive,

are a full, true and correct transcript of the records

and files of the proceedings in the above-entitled

cause as the same appears on the records and files

in my office ; that this transcript is made in accord-

ance with the praecipe filed in my office on the 4th

day of January, 1940 ; that the foregoing transcript

has been prepared, examined and certified to by me,

and that the costs thereof, amounting to $22.15, has

been paid to me by Thomas M. Donohoe, counsel

for the appellant herein.
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In testimony whereof, I have hereunto set my
hand and affixed the seal of said Court this 4th day

of January, 1940.

[Seal] M. E. S. BRUNELLE
Clerk of the District Court,

Territory of Alaska, Third

Division

In the United States Circuit Court of Appeals

for the Ninth Circuit

No. 9419

NICK BALABANOFF,
Appellant,

vs.

R. H. KELLOGG, C. P. MORGAN, PEARL E.

KELLOGG, JOSEPHINE L. KELLOGG,
LAURENCE SOWLES and MARTHA AL-

DRICH, doing business under the firm name

and title of CACHE CREEK MINING COM-
PANY,

Appellees.

NOTICE OF MOTION FOR LEAVE TO FILE
AMENDED AND SUPPLEMENTAL AS-

SIGNMENT OF ERRORS

To Messrs. Cuddy and Bunn, Attorneys for

Appellees

:

Please take notice that the undersigned will bring

the attached Motion on for hearing before the above
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entitled Court, in the Court Room of said Court,

in the Post Office Building, 7th and Mission Streets,

in the City and County of San Francisco, State of

California, on the 1st day of April, 1940, at 10

o 'clock a. m. of said day, or as soon thereafter as

counsel may be heard.

W. H. METSON
P. H. McCarthy, jr.

Attorneys for Appellant

By P. H. McCarthy, jr.

[Title of Circuit Court of Appeals and Cause.]

MOTION FOR LEAVE TO FILE AMENDED
AND SUPPLEMENTAL ASSIGNMENT OF
ERRORS

Now comes Nick Belabanoff, appellant herein,

and moves the Court as follows

:

That said appellant be given leave to file herein

the attached Amended Assignment of Errors.

W. H. METSON
P. H. McCarthy, jr.

Attorneys for Appellant

By P. H. McCarthy, jr.

[Endorsed] : Filed Feb. 26, 1940.
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United States Circuit Court of Appeals

for the Ninth Circuit

Excerpt from proceedings of Saturday, April 20,

1940.

Before : Garrecht, Haney and Healy,

Circuit Judges.

[Title of Cause.]

ORDER GRANTING MOTION FOR LEAVE TO
FILE AMENDED AND SUPPLEMENTAL
ASSIGNMENTS OF ERROR

Upon consideration thereof, and by direction of

the Court, it is ordered that the motion of appellant,

heretofore filed on February 26, 1940, and submitted

to this court for consideration and decision on April

1, 1940, for leave to file amended and supplemental

assignments of error, be, and hereby is granted, and

such amended and supplemental assignments of

error tendered with said motion be forthwith filed

by the clerk of this court, and made a part of the

record in the cause.
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In the District Court for the Territory of Alaska,

Third Division

No. A 1061

R. H. KELLOGG, C. P. MORGAN, PEARL E.

KELLOGG, JOSEPHINE L. KELLOGG,
LAURENCE SOWLES and MARTHA AL-

DRICH, doing business under the firm name

and title of CACHE CREEK MINING COM-
PANY,

Plaintiffs,

vs.

NICK BALABANOFF,
Defendant.

AMENDED ASSIGNMENT OF ERRORS
Comes now the defendant in the above-entitled

action, and files herein the following Assignment of

Errors upon which he will rely in the prosecution

of the appeal herewith petitioned for in said cause

from that portion of the Final Decree made and

entered in this cause on the 22nd day of August,

1939, by the above-entitled Court, wherein said de-

cree determines that the plaintiffs have a first, prior

and superior appropriation in and to the waters of

Nugget Creek, in the Yentna Mining District, Tal-

keetna Recording Precinct, Third Division, Terri-

tory of Alaska, to the extent of three hundred and

sixty miners' inches and insofar as said final decree

restrains and enjoins defendant from taking, divert-

ing or using the waters of said Nugget Creek so as
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to prevent plaintiffs from the free use and enjoy-

ment of the prior appropriation decreed to them.

I.

The Court erred in failing to dismiss the suit in

that the complaint fails to state facts sufficient to

constitute a cause of action, and said failure is con-

trary to law.

II.

The Court erred in failing to dismiss the suit in

view of the Court's expressed doubt as to whether

or not the complaint state facts sufficient to consti-

tute a cause of action and said failure is contrary

to law.

III.

The Court erred in going outside of the pleadings

and said act of said Court is contrary to law.

IV.

The Court erred in making its Finding of Fact,

Paragraph IV, reading as follows

:

''That the plaintiffs, and their predecessors

in interest, prior to the year 1917, made an ap-

propriation of the waters of said Nugget Creek,

and used the same in their mining operations,

to the extent of three hundred sixty (360)

miners' inches, measured in accordance with

the California definition of a miner's inch, and

that such appropriation was first, prior, su-

perior and paramount to any appropriation by

the defendant."
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in that it does not appear from the evidence that the

capacity of plaintiffs' ditch at the time of the com-

mencement of the suit or at any time, was sufficient

to carry three hundred and sixty (360) miners'

inches of water or any, or at all, and said Finding

is not supported by the evidence and is contrary

to law.

V.

The Court erred in making its Finding of Fact,

Paragraph IV, reading as follows

:

''That the plaintiffs, and their predecessors

in interest, prior to the year 1917, made an

appropriation of the waters of said Nugget

Creek, and used the same in their mining oper-

ations, to the extent of three hundred sixty

(360) miners' inches, measured in accordance

with the California definition of a miner's inch,

and that such appropriation was first, prior,

superior and paramount to any appropriation

by the defendant."

in that it does not appear from the evidence that

the plaintiffs at the time of the commencement of

the action or at any time, ever used or appropriated

three hundred sixty (360) miners' inches of water

or at all and said Finding is not supported by the

evidence and is contrary to law.

YI.

The Court erred in making its Finding of Fact,

paragraph IV reading as follows

:
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'^That the plaintiffs, and their predecessors

in interest, prior to the year 1917, made an ap-

propriation of the waters of said Nugget Creek,

and used the same in their mining operations,

to the extent of three hundred sixty (360)

miners' inches, measured in accordance with

the California definition of a miner's inch, and

that such appropriation was first, prior, su-

perior and paramount to any appropriation by

the defendant."

upon the ground that said Finding is not supported

by the evidence and is contrary to law.

VII.

The court erred in making its Finding of Fact,

paragraph V reading as follows:

"That the defendant subsequently appropri-

ated from the waters of said Nugget Creek, and

used in his mining operations, water in the

amount of three hundred (300) miners' inches,

measured in accordance with the California

definition of a miner's inch, and that such ap-

propriation was junior to the appropriation of

defendant (sic plaintiff) mentioned in para-

graph IV above."

insofar as such Finding is that defendant's appro-

priation was subsequent to that of plaintiffs upon

the ground said Finding is not supported by the evi-

dence and is contrary to law.
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VIII.

The Court erred in making and ordering en-

tered in this cause its Final Decree on the 22nd

day of August, 1939, with respect to that portion

which determines that the plaintiffs have a first,

prior and superior appropriation in and to the

waters of Nugget Creek, in the Yentna Mining

District, Talkeetna Recording Precinct, Third Di-

vision, Territory of Alaska, to the extent of three

hundred sixty miners' inches, measured in accord-

ance with the California definition of a miner's

inch and, insofar as said final decree restrains and

enjoins defendant from taking, diverting or using

the waters of said Nugget Creek so as to prevent

plaintiffs from the free use and enjoyment of their

prior appropriation upon the ground that said

decree is not supported by the evidence and is con-

trary to law.

IX.

That the Court erred in refusing to find that the

defendant had a first, prior and superior appropri-

ation to the plaintiffs in and to the waters of said

Nugget Creek as shown by the evidence and the

law herein.

X.

The Court erred in failing to find that whatever

rights the plaintiffs had were abandoned as shown

by the evidence and said failure to so find is con-

trarv to law.
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XI.

The Court erred in failing to find that defendant

had a natural right to have the water in said Nug-

get Creek go through his claim and claims con-

tiguous thereto, contrary to the evidence and law

herein.

XII.

That the Court erred in failing to find that the

defendant's riparian rights were prior and su-

perior to any appropriation that may have been

made by plaintiffs as shown by the evidence and

law herein.

XIII.

That the Court erred in making and ordering

entered its Conclusions of Law, paragraphs II,

III and IV, upon the ground that the same are not

supported by the evidence and are contrary to

law.

XIV.

That the Court erred in refusing to give effect

to Section 367, Compiled Laws of Alaska, 1933,

and in refusing to find that the defendant was a

prior locator of both boundaries of said Nugget

Creek and as such entitled to the use of all waters

of such stream for mining purposes.

XV.
That the Court erred in refusing to limit the

amount of the water appropriated by plaintiffs to

the caj)acity of the ditch used by them to carry
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the water so appropriated contrary to the evidence

and the law.

Dated at San Francisco, California, this 26th day

of February, 1940.

W. H. METSON,
P. H. McCarthy, jr..

Attorneys for Defendant-Appellant.

By P. H. McCarthy, jr.

[Endorsed]: Filed Apr. 20, 1940. Paul P.

O'Brien, Clerk.

[Endorsed]: No. 9419. United States Circuit

Couii; of Appeals for the Ninth Circuit. Nick Bala-

banoff. Appellant, vs. R. H. Kellogg, C. P. Morgan,

Pearl E. Kellogg, Josephine L. Kellogg, Laurence

Sowles and Martha Aldrich, doing business under

the firm name and title of Cache Creek Mining Com-

pany, Appellees. Transcript of Record. Upon Ap-

peal from the District Court for the Territory of

Alaska, Third Division.

Filed January 15, 1940.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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In the United States Circuit Court of Appeals for

the Ninth Circuit.

No. 9419.

NICK BALABANOFF,
Appellant,

V.

R. H. KELLOGG, C. P. MORGAN, PEARL E.

KELLOGG, JOSEPHINE L. KELLOGG,
LAURENCE SOWLES and MARTHA AL-

DRICH, doing business under the firm name

and title of CACHE CREEK MINING COM-
PANY,

Appellees.

POINTS UPON WHICH APPELLANT IN-

TENDS TO RELY AND DESIGNATION OF
NECESSARY PARTS OF THE RECORD.

Pursuant to Rule 19, Section 6 thereof. Rules of

the United States Circuit Court of Appeals for

the Ninth Circuit, appellant hereby designates as

points on which he intends to rely on appeal, each

and every, all and singular the Assignments of

Error herein filed, and such Amended Assignments

of Error as by the above entitled Court may be

granted upon Motion of Appellant this day filed

herein.

And said appellant designates as the parts of the

record which he thinks necessary for the consid-

eration thereof the following:
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Complaint

;

Older allowing Amendment by Interlinea-

tion;

Opinion

;

Answer

;

Reply

;

Opinion

:

Findings of Fact and Conclusions of Law;

Decree

:

Petition for Appeal:

Assignment of EiTors or such Amended As-

signment of ErroK as said Appellant may
by the above entitled Court be pennitted

to file herein:

Citation on Appeal;

Statement of Points on which Appellant in-

tends to rely on this Appeal;

Service of Citation on Appeal

:

Motion and Order Granting Time to File

Bill of Exceptions (August 22. 1939^ :

Order Extending Time (November 13. 1949) ;

Order Extending Time (January 4, 1940) ;

Bill of Exceptions and the S^tatement of

Evidence

:

Order Settling and Certifying Bill of Ex-

ceptions ;

Stipulation re Statement of Evidence:

Order Approving Condensed Statement of

Evidence

;

Stipulation re Printing Record;
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Order of District Court Sending Up Original

Exhibits

;

Stipulation for Praecipe.

Dated at San Francisco, California, the 26th day

of February, 1940.

W. H. METSON,
P. H. McCarthy, jr..

Attorneys for Appellant.

By P. H. McCarthy, jr.

[Title of Circuit Court of Appeals and Cause.]

State of California,

City and County of San Francisco—ss.

E. H. Orr, being first duly sworn, says: That

affiant is a citizen of the United States and a resi-

dent of the County of Alameda, State of Cali-

fornia; that affiant is over the age of twenty-one

years, and is not a party to the within and above

entitled action; that affiant's business address is

518 Balboa Building, San Francisco, California;

that on the 26th day of February, 1940, affiant

served copy of the attached papers in said action

by placing a true copy thereof in an envelope ad-

dressed to the attorneys of record for said Appel-

lees at the address of said attorneys as follows:
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Messrs. Cuddy and Biinn,

Attorneys at Law,

Anchorage,

Territory of Alaska,

and by then sealing said envelope and depositing

the same ''Register and Return Receipt Requested"

with postage thereon fully prepaid, in the United

States Post Office at San Francisco, California,

where is located the office of the attorneys for the

person for whom said service was made.

That there is delivery service by United States

mail at the place so addressed or there is a regular

commmiication by mail between the place of mail-

ing and the place so addressed.

E. H. ORR.
Subscribed and sworn to before me this 26th day

of February, 1940.

[Seal] FLORA HALL,
Notary Public in and for the City and Coimty of

San Francisco, State of California.

[Endorsed]: Filed Feb. 26, 1940. Paul P.

O'Brien, Clerk.
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STATEMENT OF JURISDICTION.

Jurisdiction of the District Court.

This suit involves water rights and placer mining

claims in Alaska.

Appellee asserted a prior right to the use of the

water of Nuggett Creek. (R. 2-7.) Appellant denied

this and claimed first right to the use of one-half of

the water of Nuggett Creek. (R. 8-10-16.)



The trial Court's jurisdiction is found in 31 Stats.

322-323, June 6, 1900, C. 786, Sec. 4, as amended. (48

U. S. C. A. 101, 101a, 103.)

Jurisdiction of Appeal.

Judgment against appellant b}^ the District Court

having been entered on August 22, 1939 (R. 112-114)

appellant within the time provided for by law, on

November 13, 1939, filed his petition for appeal in

said District Court (R. 17) and his assignment of

errors (Rule 11) (R. 18) [which assignment of errors

was, after notice and motion, by this Court permitted

to be amended (R. 122-124)]. The said District

Court on said November 13, 1939, entered its order

granting the petition for appeal upon giving bond,

conditioned as required by law in the sum of $250.00

(R. 18-19) and issued citation on appeal setting De-

cember 13, 1939, as the return day. (R. 19-20.) The

bond was thereafter filed. (R. 120.) Appellant's bill

of exceptions was duly presented, settled and certified

by said District Court on January 4, 1940. (R. 24-

119.)

The jurisdiction of this Court on appeal rests upon

the provisions of Sections 128 and 135, Judicial Code

(28 U. S. C. A. 225 and 235) being a review by appeal

from a final judgment of the District Court, where

a direct review of the decision may not be had in the

Supreme Court and from the Territory of Alaska.



EXPLANATORY NOTE.

The water involved is that of Nuggett Creek, tribu-

tary to Cache Creek.

The placer mining claims concerned embrace both

banks of Nuggett Creek, and other benches adjacent

to such claims.

The claims embracing both banks of said creek are

numbered consecutively from the first claim, which is

known as "Discovery" followed by the word '*Above",

if they be up-stream from "Discovery" and by the

word "Below" if they be down stream from "Dis-

covery".

The ditch on the right limit of Nuggett Creek is

known as "Old Company Ditch" or "Herrendon &
Jacobs Ditch". Herein it will be referred to as "Old

Company Ditch".

The ditch on the left limit of ^Nuggett Creek is

known as "Price Ditch" or "Price and Martin

Ditch". Herein it will be referred to as "Price

Ditch".

STATEMENT OF THE CASE.

The parties hereto are the owners of and engaged

in placer mining on Nuggett Creek.

The appellant is mining on claims numbered "One
Above", "Two Above" and "Three Above", and

others not herein involved.



The appellee is mining on "Iowa Bench Claim"

on the right limit of Nuggett Creek, adjacent to the

sides of claims ''Three Below" and "Four Below".

Both appellant and appellee mine by the use of

the water of Nuggett Creek.

The appellee contends that its water right is senior

to that of the appellant.

The appellant asserts that his use is superior to

that of appellee and that appellant is, under Section

367, Compiled Laws of Alaska (1933) at page 147,

Section 1, Chap. 57, 1917, entitled to the use of as

much of the waters of Nuggett Creek as are necessary

for his use in mining said three claims.

Said section reads as follows

:

"Sec. 367: Right to use water incidental to lo-

cation of mining claim.

The locator of any mining claim who shall in-

clude within the boundaries of such claim both

banks of any river, creek or stream, in the ab-

sence of any prior location and appropriation of

the waters of said river, creek or stream, shall

be entitled as against all subsequent locators of

waters of such stream to the use of all of the

waters of such stream for mining purposes or as

much thereof as are necessary for his use in min-

ing said claim; Provided: That any person lo-

cating the waters of said stream at any point

above said mining claim and subsequent to the

date of his location, may divert all or any part of

the waters of said stream, but whenever the lo-

cator of the mining claim shall make demand
therefor, such subsequent locator must turn back



into the natural channel as much of the water of

the stream as may be necessary for the use of the

claim owner in mining said claim."

Appellee's complaint alleges:

That appellee is the owner of certain riparian and

non-riparian placer mining claims on Nuggett Creek

(R. 2-3) and is presently mining its non-riparian

Iowa Bench Claims located on the right limit of said

creek adjacent to claims "Three Below", and ''Four

Below" (R. 3) by using the water of Nuggett Creek

diverted therefrom at a point on claim ''Nine Above"

through the "Old Company Ditch" constructed by

appellee's predecessor in interest, on the right limit

of said creek, and that this ditch is necessary to ap-

pellee's operations. (R. 3 and 4.)

That the Price Ditch was afterwards constructed

on the left limit of said creek by appellee's predeces-

sors in interest with its intake on Claim No. Ten

Above, for the purpose of mining below "Discovery",

and that said ditch traverses appellee's non-riparian

"El Dorado Bench" and "Bessie Bench claims" (R.

3 and 4) and is a necessary and valuable appurte-

nance to said claims and is sole property of appellee,

though not being used by appellee at present. (R. 4.)

That appellant is placer mining certain riparian

claims on Nuggett Creek above Discovery and is con-

structing a flume to the intake of Price Ditch on

"Ten Above" and threatening to divert the Creek

into said ditch for mining purposes on riparian claims

"One Above", "Two Above" and "Three Above"



and is constructing a pipe line from a point on said

ditch opposite appellant's claims to the latter, and in

doing so is trespassing on appellee's property. (R. 4.)

That during low water season the water of Nuggett

Creek is not enough for appellee's and appellant's

mining operations, and if appellant is not enjoined

from diverting the waters of Nuggett Creek from

above the intake of the ^'Old Company Ditch" appel-

lant will do great and irreparable damage to appellee.

(R. 5.)

That the rights of appellee to all of the water of

Nuggett Creek have been established by a Court of

competent jurisdiction and well known to appellant.

(R. 5.)

That appellee has no speedy and adequate remedy

at law. (R. 5.)

Appellee then asks for an injunction restraining

said diversion and from trespassing or proceeding

with plans to divert the waters of said creek. (R. 5

and 6.)

Appellant's answer, after making denials consistent

with his separate affirmative answer (R, 9-11) al-

leges that since May, 1932, he is and was the legal

owner of claims numbered One, Two and Three Above,

Discovery on, Nuggett Creek and that he and his pred-

ecessors in interest were and he is the legal owner

thereof by reason of the discovery, location, purchase

and continuous mining for more than twenty years

last past. (R. 11.)

That in so mining appellant has enjoyed the ad-

verse, notorious use and possession of one-half of the



waters of Nuggett Creek for more than 20 years last

past and during that time used more than one-half of

the water during the dry season. (R. 11 and 12.)

All of which appellee denied, subject to the allega-

tion in its complaint. (R. 14 and 15.)

Appellant then alleged that the Price Ditch had not

been used since 1927 by the appellee and was not now

used or attempted to be used by it or its predecessors

in interest (R. 13, 15), all of which appellee admits

by silence.

Appellant then alleged that appellee w^as wilfully

and wrongfully attempting to appropriate to its own

use all of the waters of Nuggett Creek depriving ap-

pellant of the one-half to which he is entitled, all of

which appellee denied. (R. 13, 15 and 16.)

The imcontradicted evidence discloses:

The "Old Company Ditch" was started in 1908

(R. 84) and finished in 1913, 1914, or 1915 (R. 84, 92,

97), though no notice of appropriation or intention to

appropriate was ever posted. In 1916, 1917 and 1918

water through it was used on Iowa Bench Claim. (R.

97.) From 1919 up to 1925 the record is silent and

there is no evidence that it w^as used, while in 1926 the

evidence is that it was not used. (R. 91.) Again from

1926 to 1931, the record is silent and there is no evi-

dence that it was used. From 1930 to 1937 no water

from Nuggett Creek through it was used on any claim

on Nuggett Creek or adjacent to such a claim but it

was dumped into Cache Creek, to which Nuggett

Creek is tributary. (R. 5, 62, 64, 69, 70, 71, 88, 97.)

However from 1932 to 1937 rain water collected by
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''Old Company Ditch" was used on "Iowa Bench

Claim" (R. 66) and finally some time in 1938 Nuggett

Creek water through it was used on Iowa Bench

Claim. (R. 62 and 67.)

The Price Ditch was completed and used in 1911

(R, 99) to bring water to claim "One Above". (R.

81.) The record is silent until 1926 when the evidence

is that it was used. (R. 99.) In 1927 it was aban-

doned (R. 66, 84, 88, 91) and in 1936 and 1937 the

appellant worked on it and in 1938 Nuggett Creek

water through it was used on "One Above", "Two
Above" and "Three Above" by appellant. (R. 66, 88,

91, 93.)

Prom and including 1910 to and including 1926 ap-

pellant's predecessors in interest discovered, located

and continuously mined claims "One Above", "Two
Above" and "Three Above" embracing both banks of

Nuggett Creek with the water of Nuggett Creek. (R.

80, 81, 82.) The record is silent for the years 1926 to

1932. From and including 1932 to and including 1938

the appellant mined said claims with Nuggett Creek

water. (R. 92, 93, 96.) This water in 1911 (R. 81, 99)

came through the Price Ditch as it did in 1938. (R.

66, 88, 91, 93.)

With respect to the amount of water taken, the un-

contradicted evidence discloses

That in 1915 not more than 100 miner 's inches were

taken through the
'

' Old Company Ditch ". ( R. 81-82.

)

In 1916 appellees' witness estimated he was using

all the normal flow of the water of Nuggett Creek.

(R. 97.) Appellant's witness testified that much less



than one-half the normal flow of Nuggett Creek was

taken through the Old Company Ditch. (R. 82.)

In 1917, according to the estimate of appellee's wit-

ness the use was the same as in 1916. (R. 97.)

But from and including 1918 up to and including

1930, a period of 12 years, the record is silent as to the

volume of water, if any, taken from Nuggett Creek

through the Old Company Ditch.

There is considerable testimony from and including

1931 to and including 1937 as to a subsequent ap-

propriation by the appellee 's witness, Charles Harper,

of the waters of Cache Creek, to which Nuggett Creek

is tributary, at a point between 1% to 4 miles below

the mouth of Nuggett Creek. (R. 5, 62, 64, 69, 70, 71,

88, 97.)

The record is silent as to the date in 1938 on w^hich

appellant or appellee conmienced the use of the w^aters

or any pai*t thereof of Nuggett Creek through the

Old Company Ditch on the Iowa Bench claim.

Adopting the testimony of the witness approved of

by the trial Court, there w^as no more water flowing in

the Old Company Ditch in 1938 than in 1932-1933-1934

(R. 97) and in 1932-33-34, the volume of water used

was two three-inch nozzles under a 325 foot head using

14 gauge pipe. (R. 71.)

With respect to the volume of water in the Price

Ditch, the testimony was no more definite.
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ASSIGNMENT OF ERRORS.

The following assignment of errors will be relied

upon:

The Court erred in failing to dismiss the suit in

that the complaint fails to state facts sufficient to

constitute a cause of action, and said failure is con-

trary to law. (R. 126.)

II.

The Court erred in failing to dismiss the suit in

view of the Court's expressed doubt as to whether or

not the complaint state facts sufficient to constitute a

cause of action and said failure is contrary to law.

(R. 126.)

III.

The Court erred in going outside of the pleadings

and said act of said Court is contrary to law. (R.

126.)

IV.

The Court erred in making its Finding of Fact,

Paragraph IV, reading as follows:

'That the plaintiffs, and their predecessors in

interest, prior to the year 1917, made an appro-

priation of the waters of said Nugget Creek, and
used the same in their mining operations, to the

extent of three hundred sixty (360) miners'

inches, measured in accordance with the Cali-

fornia definition of a miner's inch, and that such

appropriation was first, prior, superior and para-

mount to any appropriation by the defendant.'
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in that it does not appear from the evidence that the

capacity of plaintiffs' ditch at the time of the com-

mencement of the suit or at any time, was sufficient

to carry three hundred and sixty (360) miners' inches

of water or any, or at all, and said Finding is not

supported by the evidence and is contrary to law.

(R. 126-127.)

V.

The Court erred in making its Finding of Fact,

Paragraph IV, reading as follows:

'That the plaintiffs, and their ^predecessors in

interest, prior to the year 1917, made an appro-

priation of the waters of said Nugget Creek, and

used the same in their mining operations, to the

extent of three hundred sixty (360) miners'

inches, measured in accordance with the Califor-

nia definition of a miner's inch, and that such

appropriation was first, prior, superior and para-

mount to any appropriation by the defendant.'

in that it does not appear from the evidence that the

plaintiffs at the time of the commencement of the

action or at any time, ever used or appropriated three

hundred sixty (360) miners' inches of water or at

all and said Finding is not supported by the evidence

and is contrary to law. (R. 127.)

VI.

The Court erred in making its Finding of Fact,

Paragraph IV reading as follows:

'That the plaintiffs, and their predecessors in

interest, prior to the year 1917, made an appro-

priation of the waters of said Nugget Creek, and
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used the same in their mining operations, to the

extent of three hundred sixty (360) miners'

inches, measured in accordance with the Cali-

fornia definition of a miner's inch, and that such

appropriation was first, prior, superior and para-

mount to any appropriation by the defendant.'

upon the ground that said Finding is not supported

by the evidence and is contrary to law. (R. 127-128.)

VII.

The Court erred in making its Finding of Fact,

Paragraph V reading as follows

:

'That the defendant subsequently appropri-

ated from the waters of said Nugget Creek, and

used in his mining operations, water in the

amormt of three himdred (300) miners' inches,

measured in accordance with the California

definition of a miner's inch, and that such ap-

propriation was junior to the appropriation of

defendant (sic plaintiff) mentioned in paragraph

IV above.*

insofar as such Finding is that defendant's appro-

priation was subsequent to that of plaintiffs upon

the ground said Finding is not supported by the evi-

dence and is contrary to law. (R. 128.)

VIII.

The Court erred in making and ordering entered in

this cause its Final Decree on the 22nd day of August,

1939, with respect to that portion which determines

that the plaintiffs have a first, prior and superior

appropriation in and to the waters of Nugget Creek,
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in the Yentna Mining District, Talkeetna Recording

Precinct, Third Division, Territory of Alaska, to the

extent of three hundred sixty miners' inches, meas-

used in accordance with the California definition of a

miner's inch and, insofar as said final decree restrains

and enjoins defendant from taking, diverting or using

the waters of said Nugget Creek so as to prevent

plaintiffs from the free use and enjoyment of their

prior appropriation upon the ground that said decree

is not supported by the evidence and is contrary to

law. (R. 129.)

IX.

That the Court erred in refusing to ,find that the

defendant had a first, prior and superior appropria-

tion to the plaintiffs in and to the waters of said

Nugget Creek as shown by the evidence and the law

herein. (R. 129.)

X.

The Court erred in failing to find that whatever

rights the plaintiffs had were abandoned as showTi

by the evidence and said failure to so find is con-

trary to law. (R. 129.)

XI.

The Court erred in failing to find that defendant

had a natural right to,have the w^ater in said Nugget

Creek go through his claim and claims contiguous

thereto, contrary to the evidence and law herein. (R.

130.)
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XII.

That the Court erred in failing to find that the

defendant's riparian rights were prior and superior

to any appropriation that may have been made by

plaintiffs as shown by the evidence and law herein.

(R. 130.)

XIII.

That the Court erred in making and ordering en-

tered its Conclusions of Law, Paragraphs II, III and

IV, upon the ground that the same are not supported

by the evidence and are contrary to law. (R. 130.)

(Here follows Conclusions of Law referred to last

above

:

II.

That the plaintiffs have judgment herein declaring

them to be the owners of a first, prior and superior

appropriation of the waters of Nugget Creek to the

extent of three hundred sixty (360) miners' inches,

measured in accordance with the California definition

of a miners' inch. (R. 110.)

III.

That the defendant be enjoined from taking, di-

verting or using the waters of said Nugget Creek

so as to prevent plaintiffs from the free use of their

prior appropriation as above set forth. (R. 111.)

IV.

That the defendant have judgment herein declaring

him to be the owner of an appropriation of the waters
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of Nugget Creek to the extent of three hundred (300)

miners' inches, measured in accordance with the Cali-

fornia definition of a miners' inch, but jimior to the

appropriation of plaintiffs. (R. 111.))

XIV.

That the Court erred in refusing to give effect to

Section 367, Compiled Laws of Alaska, 1933, and in

refusing to find that the defendant was a prior locator

of both boundaries of said Nugget Creek and as such

entitled to the use of all waters of such stream for

mining purposes. (R. 130.)

XV.

That the Court erred in refusing to limit the amount

of the water appropriated by plaintiffs to the capacity

of the ditch used by them to carry the water so ap-

propriated contrary to the evidence and the law. (R.

130-131.)"

SUMMARY OF ARGUMENT.

The complaint failed to state facts sufficient to con-

stitute a cause of action in that all of the essential

elements of a valid prior appropriation do not appear.

The trial Court erred in attempting to decide the

case on the evidence in total disregard of the plead-

mgs because:

1. The essential elements of a valid prior appro-

priation do not appear, and
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2. The pleadings were not amended to conform to

what evidence there was.

The trial Court erred in ignoring Section 367,

Compiled Laws of Alaska, 1933.

ARGUMENT.

THE complaint: fails to state facts sufficient (to

CONSTITUTE A CAUSE OF ACTION.

On analysis the complaint discloses

:

1. That no notice of appropriation or of the volmne

of water intended to be appropriated or the use to

which it was intended to put the water was posted

by appellee or conveyed to the appellant or his prede-

cessors in interest or any of them is alleged.

2. That the date of the commencement of the con-

struction of the Old Company Ditch nowhere appears.

3. That it nowhere appears that the construction

of the Old Company Ditch having been commenced

was without interruption diligently and continuously

carried to completion.

4. That it nowhere appears whether the Old Com-

pany Ditch was origmally constructed or at all for

the benefit of the non-riparian "Iowa Bench Claim"

below "Discovery".

5. That the date of the commencement of the use

of the waters of Nuggett Creek conveyed through the

Old Company Ditch to the non-riparian "Iowa Bench

Claim", below "Discovery" or any other claim, no-

where appears.
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6. That it appears from the face of the complaint

that the riparian rights of the appellant's claims One

Above, Two Above and Three Above vested prior to

the date of the commencement of the Old Company

Ditch.

7. No divestiture or adverse user for any period

is alleged.

8. That it appears from the complaint that appel-

lant seeks to use the water of Nuggett Creek on his

riparian claim, returning it to the stream aboA^e the

point at which appellee desires to use the water on

non-riparian land.

9. That the complaint may state a cause of action

against the appellant for trespassing on the alleged

lands of the appellee, is of no moment. The law is

clear without the citation of authorities that trespass

is a common law action compensable in damages.

10. That there are no facts alleged which show or

tend to show any great or irreparable damage to ap-

pellee by reason of any trespass insofar as this com-

plaint for injunction is concerned and that is all ap-

pellee seeks.

The law is clear that in order to acquire a vested

right to the use of a given volume of water, certain

facts must be pleaded and proved.

In Miocene Ditch Co. v. Jacohsen, 146 Fed. 680,

682, this Circuit Court adopted the rule in Osgood

V. El Dorado W. d C. Co., 56 Cal. 573, 581.

''In Osgood V. El Dorado W. & G. Co., 56

Cal. 573, 581, the court, in construing the act of
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Congress of July 26, 1866, c. 262 (14 Stat. 251),

relative to the prior appropriation of water on

the public land, and the amendatory act of July

9, 1870, c. 235 (16 Stat. 217), said:

'The defendants' grantors, therefore, had the

right to appropriate the water in controversy,

and if they acquired a vested right therein prior

to the issuance of the plaintiff's patent, the plain-

tiff's rights, by express statutory enactment, are

subject to the rights of the defendant. This, of

course, depends on the question whether the

grantors of the defendant made a valid appropria-

tion of the water, and this, in turn, on the ques-

tion whether they gave proper notice of their

intention to appropriate it, and, if so, whether

they prosecuted the work in that behalf with

reasonable diligence. If they gave sufficient

notice, and prosecuted the work with reasonable

diligence, there can be no doubt that, on the

completion of the work, their rights related back

at least to the commencement of the work',"

This rule has been consistently followed by this

Circuit Court.

Amalgamated Sugar Co. v. Hempe, 226 Fed.

1012 at page 1019.

It is clear from the foregoing that the appellee

has wholly and completely failed to state facts suf-

ficient to constitute a cause of action.

When the trial Court said:

''The Court is doubtful if the Complaint states

a cause of action * * *" (R. 104.)
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It is respectfully submitted the trial Court under-

stated the fact.

The fact is, the complaint totally and completely

fails to state a cause of action.

THE EVIDENCE DOES NOT DISCLOSE FACTS SUFFICIENT

TO STATE A CAUSE OF ACTION.

The trial Court in its opinion, after having stated

that it was not going to hold the parties to the plead-

ings and expressed its doubt as to whether or not the

complaint stated a cause of action, said:

''The Court is going to supplement the plead-

ings by the evidence and decide this case under
the evidence adduced rather than on the formal

pleadings made by the parties." (R. 104.)

It should be noted that no evidence was introduced

by the appellees from which the Court could by in-

ference or otherwise determine the ownership of Num-
ber 9 above alleged by the appellee and denied by the

appellant.

There is, likewise, no evidence with respect to the

ownership of Number 10 above alleged by the appel-

lee and denied by the appellant.

As a matter of evidence, therefore, all of the insuf-

ficient allegations of trespass necessarily fall since

no evidence upon which such an allegation must neces-

sarily be based was ever introduced.
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The trial Court states in its opinion:

"It appears to the Court that the plaintiffs

(appellee) have a prior right to the use of at

least part of the waters of Nugget Creek. The
evidence shows that their ditch was built a long

time ago, prior to 1917 * * *" (R. 104.)

An analysis of the evidence discloses that the first

appropriation was made not by the appellee as the

trial Court would infer and subsequently found, but

by the appellant. The testimony is that the waters

of Nuggett Creek were first used in mining along the

bed of the creek by riparian, placer owners (R. 80,

82, 84) and then some of it was taken and diverted

through the Price Ditch in 1911 (R. 99) and that

according to the witness approved by the trial Court.

The earliest possible date at which the w^aters of

Nuggett Creek could have been taken through the

Old Company Ditch was 1913 (R. 84) while, according

to the testimony of the witness approved by the trial

Court, the earliest appropriation by use was made in

1915. (R. 97.)

It therefore appears that such appropriation as

may have been made at all was first made by the

original locators and later an attempted appropria-

tion by diversion of some of the water through the

Price Ditch and not by the appellee as the trial Court

in its opinion and findings would have us believe.

The trial Court goes on to say:

''The volume of water used is so uncertain that

the Court cannot definitely determine same, ex-

cept when used by Harper in 1932, 1933, 1934
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and 1935, and the Court is going to measure the

plaintiffs' (appellees) rights and enjoin the de-

fendant (appellant) from interfering with such

right and use in accordance with this testimony."

(R. 104.)

Having said that, the Court then found that the

plaintiffs (appellees) had:
u* * * prior to the year 1917 made an appro-

priation of the waters of said Nuggett Creek,

and used the same in their mining operations, to

the extent of 360 miners' inches, measured in ac-

cordance with the California definition of a

miner's inch, and that such appropriation was
first, prior, superior and paramount to any ap-

propriation by the defendant." (R. 109.)

There is not one iota of evidence in the record to

sustain either the Court's opinion or its findings.

The Court further stated in its opinion:

"The Court will enjoin the defendant (appel-

lant) from taking any water that will interfere

with plaintiff's use of as much water as was used

with two 3 inch nozzles, of ordinary construction,

under 325 feet pressure * * *" (R. 105.)

(The witness testified to "head" (R. 71), there

is no testimony as to "pressure" at all.)

The statement last above quoted from the opinion

of the trial Court demonstrates far better than any

argument of counsel, the lack of any evidence to sup-

port the judgment.

This Honorable Court is entitled to and in the exer-

cise of its equity powers, we respectfully submit, must
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take judicial notice of the ordinary laws of physics

and mathematics.

From the facts listed in the Court's opinion, and

from the facts as they correctly appear in the rec-

ord (R. 71), it is impossible for any man, be he

judge, lawyer, engineer or physicist, to calculate the

number of miners' inches used.

In addition to the facts appearing in the record it

is necessary to know the length and inside diameter

of the pipe, the nature of the intake as well as the

number and angles of the bends between the intake

and nozzle to determine the number of miners' inches

used through the two nozzles.

It is a fact that the size, length, straightness, and

condition of a pipe has as much to do with the volume

of water that can be sent through it as the head or

pressure at or by which the water is put through the

pipe.

There being no evidence introduced as to the ca-

pacity of the Old Company Ditch, the Court was

asked the following question by counsel for the appel-

lant and gave the following answer:

'^Q. Supposing that this figured to more than

the capacity of the ditch before the injunction?

A. That would make no difference. * * *"

(R. 106.)

It is respectfully submitted that under the evidence,

the trial Court apparently treated all of the physical

facts in evidence in the same fashion.

While the case of Stinson v. Murray commencing

at page 25 of the record is not determinative of this
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action either as a matter of fact or as a matter of

law, it is, nevertheless, respectfully submitted that the

conclusion arrived at by the Court in that case is

properly applicable here, the Court there ruled:

''The burden of proving the allegations of his

complaint is upon the plaintiff. He has not sus-

tained that burden * * *" (R. 46.)

We respectfully submit that the only judgment

which the trial Court could make on the pleadings or

the evidence, or both, is that the appellee failed to

sustain the burden imposed upon it by law.

In addition the pleadings were never amended to

conform to the proof, if any.

The rule is best summarized in Lavely v. None-

maher, 212 Cal. 380, at 385:

''It is a fundamental principle of pleading

that 'a plaintiff must recover, if at all, upon the

cause of action set out in the complaint, and not

upon some other which may be developed by
the proofs'. (Schirmer v. Drexel, 134 Cal. 134,

139 (66 Pac. 180) ; Brown v. Sweet, 95 Cal. App.
117, 125 (272 Pac. 614).) * * * But amendments
of pleadings to conform to the proofs should not
be allowed when they raise new issues not in-

cluded in the original pleadings and upon which
the adverse party had no opportunity to defend.
(Rosemead Co. v. Shipley Co., supra; Bank of
United States v. Foreman, 102 Cal. App. 756,
764 (283 Pac. 874).)"

not having been amended on motion of appellee or

order of the Court the appellee must recover, if at

all, upon the original complaint.
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This aside from the fact that no amendment even

if allowed would have been sufficient to state a cause

of action.

It follows, therefore, that this cause should be re-

versed.

THE APPELLANT'S RIGHTS ARE TO BE DETERMINED BY
SECTION 367 OF THE COMPILED LAWS OF ALASKA
(1933), ADOPTED IN 1917.

The burden upon the appellee to establish the use

of the Old Company Ditch both continuously and

uninterrupted was not met, as is shown by the rec-

ord's silence and the complete abandonment of the

ditch for the years 1919 to 1925. It affirmatively ap-

pears in 1926 the Old Company Ditch was not used.

(R. 99.)

It nowhere appears that any appropriation was

made or attempted to be made of the waters of

Nuggett Creek thereafter until the year 1938. (R. 5,

62, 64, 69, 70, 71, 88, 97.)

Such being the case, even if we assume, and such

assumption would be contrary to the evidence, that

appellee had acquired certain rights prior to 1917,

they had clearly lapsed and the statute should apply.

(Br. p. 4.)

The fact that according to the opinion of the trial

Judge, the statute:

"It is almost impossible to enforce in its full

meaning" (R. 107),
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is no excuse for the refusal of the Court to apply the

statute when properly applicable as in the instant

case.

Wherefore, appellant respectfully submit that this

cause should be reversed and remanded for a new

trial or reversed and a judgment entered determining

the parties' rights under Section 367 of the Compiled

Laws of Alaska 1933.

Dated, San Francisco, California,

May 31, 1940.

Respectfully submitted,

W. H. Metson,

P. H. McCarthy, Jr.,

Attorneys for Appellant.
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STATEMENT OF THE CASE.

Nugget Creek is a small, non-navigable, natural

watercourse, traversing terrain made up of gold-bear-

ing soil and gravel. It is embraced by mining claims

numbered consecutively from "Discovery" claim each

way. Those claims downstream from "Discovery"

are designated by a number followed by the word

"Below"; those claims upstream from "Discovery"

are designated by a number followed by the word

"Above".



Appellant is the owner of, and engaged in mining

upon, claims One Above, Two Above, and Three

Above. Appellees are the owners of claims below

Discovery and are engaged in mining upon a claim

known as "Iowa Bench", adjacent to claims Three

Below and Four Below. Both appellant and appellees

use the waters of Nugget Creek in their mining opera-

tions.

In the ownership of his mining claims, and water

rights, appellant is the immediate successor in interest

to one Albert Stinson (R. 82-93), and the appellees,

in their ownership of mining claims and water rights,

are the successors in interest to one J. C. Murray

(R. 72-73) whose predecessors in interest made ap-

propriations of the waters of Nugget Creek through a

ditch, having its intake on claim known as ''Nine

Above", on the right limit of Nugget Creek and

known as the "Herrendon & Jacobs Ditch" or ''Old

Company Ditch". The construction of this ditch was

commenced in 1908 or 1909 (R. 41-84) and pushed to

completion with reasonable diligence and the waters

of Nugget Creek turned into it immediately (R. 97).

The predecessors in interest of the appellees made a

further appropriation of the waters of Nugget Creek

by a ditch on the left limit known as the "Price and

Martin Ditch" or "Price Ditch" having its intake on

"Ten Above" (R. 54). This ditch was commenced

in 1911 or 1912 and completed with diligence (R. 40-

81). Water was turned into the "Price Ditch" soon

after its completion and used for mining on claims

below "Discovery" (R. 41-98-99). Appellees, or their



predecessors in interest, have used the waters of

Nugget Creek in mining operations continuously,

either through the "Old Company Ditch", or the

"Price and Martin Ditch", or both, since water was

first turned into the "Old Company Ditch" (R. 46)

immediately after its completion (R. 97). Appellees

and their predecessors in interest have used all of the

normal flow of Nugget Creek (R. 97-74-64-55). The

normal flow of Nugget Creek is between 300 and

900 miner's inches (R. 79-83-89). The flow has not

been measured accurately, but estimated only (R. 79).

The mining operations of the appellant and his

predecessors in interest, until the year 1937, had been

small and crude; they were confined almost entirely

to what is known as ground-sluicing, that is, shoveling

the gravel into the sluice boxes and using the creek

water to wash it through (R. 84-85-86-95). The water

used by the appellant and his predecessors was water

of Nugget Creek which was permitted to pass the in-

takes of the "Price Ditch" and the "Old Company

Ditch" and water which the creek gathered below

those intakes and before reaching the claims of the

appellant (R. 86). In 1937, appellant obtained per-

mission of Murrays and Charles Harper to use water

of Nugget Creek from the "Old Company Ditch" on

the right limit of Nugget Creek, for his mining opera-

tions (R. 61-93). In 1938, the appellant diverted the

water of Nugget Creek into the "Price Ditch", on the

left limit, through an intake on claim "Ten Above"

(R. 63-64-65-95-96). This action of the appellant

curtailed and practically stopped the mining opera-

tions of the appellees (R. 63-65-74).



This action was brought by the appellees in equity

to enjoin the appellant from diverting the waters of

Nugget Creek and from trespassing upon property of

the appellees (R. 5-6).

Since the appellant is the immediate successor in

interest to Albert Stinson (R. 82-83-93) in the owner-

ship of his mining claims and water rights, and, since

the appellees are the immediate successors in interest

to James Murray (R. 72-73) in the ownership of their

claims and water rights, the appellees introduced in

evidence the pertinent portions of the record of a suit

in equity entitled "Albert Stinson v. James Murray,

No. A-556" (R. 25 to 53 inch), brought by Stinson

against Murray in September, 1926 (R. 35), in the

District Court for the Territory of Alaska, Third

Division, praying that the plaintiff, Stinson, be de-

creed the owner of the
'

' full, regular, and natural flow

of the waters of said Nugget Creek" and "that the

defendant, James Murray, his servants, agents, or

attorneys be perpetually enjoined" from interfering

with plaintiff's use of said water and from diverting

any of said water except the excess of 700 miner's

inches (R. 30-35). The portions of the record intro-

duced in evidence by the appellees were the "Amended
Complaint" (R. 25 to 31), the "Answer to Amended

Complaint" (R. 32 to 34), the "Opinion" (R. 35 to

46), the "Findings of Fact and Conclusions of Law"
(R. 47 to 51), and the "Judgment" (R. 52-53). The

opinion was handed down by the trial court on Feb-

ruary 11, 1930 (R. 47) and the findings of fact and

conclusions of law were entered on December 13, 1930

(R. 51), and the decree rendered December 13, 1930

(R. 53).



SUMMARY OF ARGUMENT.

A. The complaint states a cause of action.

1. No notice of appropriation of water is re-

quired by Alaska law.

2. Threatened irreparable damage is sufficient

to invoke the aid of a court of equity.

3. Inadequacy of the legal remedy.

B. Questions of rights of the parties in and to the

waters of Nugget Creek were res judicata as of De-

cember 13, 1930.

1. The record of Stinson v. Murray, 8 Alaska

167.

2. Privity of estate.

C. The court correctly made the pleadings and the

proof, together, the basis of its decree.

1. Not confined to issues raised by pleadings.

2. Disposal and prevention of litigation.

D. Section 367, Compiled Laws of Alaska, 1933,

does not apply.

1. Both api)ellant and appellees own claims

embracing both banks of Nugget Creek.

2. Rights of appellees in water of Nugget

Creek antedate the statute.

3. Rights of appellant, if any, have been ac-

quired since 1932.



ARGUMENT.

A. THE COMPLAINT STATES FACTS SUFFICIENT TO CONSTI-

TUTE A CAUSE OF ACTION IN EQUITY.

It was not necessary, as appellant contends, for

appellees to allege and prove the posting of a notice

of appropriation of the waters of Nugget Creek or

that such notice was given to the appellant. There

is no law of the Territory of Alaska requiring the

posting or recording of a notice of appropriation of

water for mining purposes. Van Dyke v. Midnight

Sun Mining dc Ditch Co., 3 Alaska Fed. 458, 177 Fed.

85, 100 C. C. A. 503. The essential elements of a valid

appropriation of water in Alaska are diversion of the

water from its natural course and some use of it in a

beneficial way. McFarland v. Alaska Perseverance

Mining Co., 3 Alaska 308 ; Miocene Ditch Co. v. Ca/m-

pion Milling <& Trading Co., 3 Alaska 572; Hoogen-

dorn V. Nelson Gulch Mining Co., 4 Alaska 216. These

essential elements of a valid appropriation of water

were alleged in the complaint (R. 3-4-5). The com-

plaint alleges that the plaintiffs (appellees) are en-

gaged in hydraulic mining on a bench claim adjacent

to numbers 3 and 4 "Below Discovery", using water

of Nugget Creek, conveyed to the site of operations by

the ''Old Company Ditch" which was constructed by

their predecessors in interest (R. 3-4). These allega-

tions are sufficient to show an appropriation by diver-

sion and beneficial use. An allegation of the validity

of the appropriation, or of its priority over the ap-

propriation of the defendant (appellant) would have

been a mere conclusion of law. The fact that the



rights of the appellees to all of the water of Nugget

Creek had been established by a court of competent

jurisdiction was alleged (R. 5). That the fact was

well known to the appellant was alleged (R. 5) and

this fact was proved by appellant's own testimony

(R. 93) wherein he admitted being a witness at the

trial of Stinson v. Murray.

Threatened irreparable injury or damage is a

ground for interposition of a court of equity. 19 Am.
Jur. pp. 56-57. Here it is said:

''Where a continued use or threatened danger is

such as to cause reasonable fear of irreparable

injury, it is not essential that there be actual dam-
age, or even a completed violation of plaintiff's

rights, in order to entitle him to the protection of

equity."

"Because of the inadequacy of the legal remedy,
the chancery court may properly hear and deter-

mine a case where it appears that the injury com-
plained of is of a destructive or continuous char-

acter, where the dispute involves loss of health or
trade, where the means of subsistence is threat-

ened, or w^here ruin of property must ensue. * * *"

The allegations of the complaint relating to threat-

ened irreparable damage are as follows

:

"* * * if the defendant is not restrained and en-
joined from diverting the waters of Nugget Creek
* * *, he will do so to the great and irreparable
damage of the plaintiff." (R. 5) and
"* * * the defendant maliciously persists in his

intention, plans, and preparations to divert the

waters of Nugget Creek, as aforesaid." (R. 5).
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The allegation of the complaint relative to the in-

adequacy of the legal remedy is as follows

:

"That the plaintiff has no plain, speedy or ade-

quate remedy at law." (R. 5).

In the light of the language quoted above from

19 Am. Jur. p. 57, paragraph 29, the allegations of

the complaint are sufficient to invoke the aid of a

court of equity.

B. QUESTIONS RELATIVE TO THE EIGHTS OP APPELLANT
AND APPELLEES IN AND TO THE WATERS OF NUGGET
CREEK WERE RES JUDICATA AS OF DECEMBER 13, 1930.

In September, 1926, one Albert Stinson, the imme-

diate predecessor in interest of the appellant, brought

suit in equity against James Murray, the predecessor

in interest of the appellees, praying that the plaintiff

be adjudged the owner of the full, regular and natural

flow of the waters of Nugget Creek, that his title to

such waters be quieted, and that the defendant, Mur-

ray, be perpetually enjoined from interfering with the

plaintiff's use of said water and prohibited from di-

verting any of the water of Nugget Creek except the

excess of 700 miner's inches thereof. That suit, Stin-

son V. Murray, was filed and tried in the same court

as heard and decided the case now under considera-

tion on appeal, and the judgment was for the de-

fendant.

The opinion in the case of Stinson v. Murray, 8

Alaska 176, is full and complete and sheds a great

deal of light upon the subject of water rights, gen-



erally, and particularly those of the predecessors in

interest of appellant and appellees. In the course of

its opinion, the court said:

''The evidence shows that in April, 1919, Hugh
Price, Mrs. Hattie Price and Carl E. Martin

deeded to the defendant the Price and Martin

ditch and their right to use the water flowing

therein, and that on April 18, 1921, defendant

bought the Old Company ditch." (R. 46).

"The burden of proving the allegations of his

complaint is upon the plaintiff. He has not sus-

tained that burden, and in my opinion has failed

to show any right whatever to such water as, for

approximately thirteen years prior to the com-
mencement of this action and for approximately

four years before plaintiff had any interest what-

ever in Nugget Creek or the lands through which

it flows, has been running through the two ditches

now owned by defendant." (R. 46).

The appellant knew of the decision in the case of

Stinson v. Murray, was a witness for the plaintiff at

the trial of the cause (R. 93), and the plaintiff, Stin-

son, was a witness for appellant (R. 81-84). The ap-

pellees, having introduced in evidence the record of

Stinson v. Murray (R. 25 to 53 inclusive), had a right

to rely upon the determination of the facts as con-

clusive.

"Findings of fact made by the court, * * * when
made the basis of a judgment or decree, are con-

clusive on the parties in subsequent litigation."

34 C. J. p. 888, par. 1296.

"A judgment in a prior suit is deemed final and
conclusive in subsequent litigation between the
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parties, or their privies, as to those matters neces-

sarily determined or implied in reaching the final

judgment, although no specific finding may have

been made in reference thereto, and even though

it was not raised by the former pleadings as an

issue." 15 B. C. L. p. 976, par. 451.

There was such privity of estate between the appel-

lant and Stinson (R. 93) and between appellees and

Murray (R. 72) as to render the judgment in Stinsmi

V. Murray final and conclusive, in this subsequent liti-

gation, as to the "matters necessarily determined or

implied in reaching the final judgment".
'

' To make one person a privy in estate to another,

that other must be predecessor in respect to the

property in question, from whom the privy de-

rives his right or title." (15 R. C. L. p. 1015,

par. 488; Smith v. White (W. Va.), 14 L. R. A.

(N. S.) 530.

It is not necessary that the claim or demand in the

subsequent suit be identical; if the fact adjudged in

the former suit is involved in the subsequent action,

between the same parties or their privies, it is res

judicata. U. S. v. Moser, 266 U. S. 236.

THE COURT CORRECTLY MADE THE PLEADINGS AND THE
PROOF, TOGETHER, THE BASIS OF ITS DECREE.

The court, delivering its opinion orally, said:

*'The court feels that it is the duty of the court

to decide matters of this kind as soon as can pos-

sibly be done so that all people interested can

adjust themselves and also feels it is his duty that
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such decisions should not be made on any tech-

nical grounds. It should be so plain that there

won't be (R. 103) any litigation afterwards as to

the court's decision.

The court is not going to hold the parties to the

pleadings in this case. The court is doubtful if

the complaint states a cause of action and whether

or not the court under the affirmative defense

could give the defendant any relief.

The court is going to supplement the pleadings

by the evidence and decide this case under the

evidence adduced rather than on the formal plead-

ings made by the parties." (R. 104).

This language of the court indicates the correct

attitude of a court of equity—to decree such relief to

the parties as appears just and right and to dispose of

and prevent litigation. In 19 Am. Jur. under the

general head '^Equity" and the specific head of

"Pleadings and Proof as Basis of Decree" we find

the following:

"The view has been taken that the judgment of a

court of equity is not confined to the issues raised

by the pleadings, but it may decree such relief

to the parties as appears just and right and best

calculated to protect the rights of the litigants

under the situation presented by the record." 19

Am. Jur. ]). 281, ])ar. 408. See, also, Reipiolds v.

Wall, 181 Okla. 110, 72 Pac. (2d) 505, 113 A. L.

R. 417.

This rule was stated previously as follows:

"A court of equity, looking beyond the mere form
of things to their substance, has power to decree

such relief to the parties as appears just and
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right, and as best calculated to protect their

rights under the situation presented by the rec-

ord." Inman et al. v. Western National Bcmk of

Fort Worth, Texas, 83 Okla. 126, 200 Pac. 714.

In 19 American Jurisprudence, under the general

heading of "Equity" and the specific heading '^ Inci-

dental Relief" we fimd the following statement:

"The rule is that equity will not enter a partial

or incomplete decree. Having taken cognizance

of a cause for any purpose, a court of equity will

ordinarily retain jurisdiction for all purposes;

decide all issues which are involved by the subject

matter of the dispute between the litigants ; award
relief which is complete and finally disposes of

the litigation so as to make performance of the

court's decree perfectly safe to those who may be

compelled to obey it; accomplish full justice be-

tween the parties litigant; and prevent future

litigation." 19 Am. Jur. 126, par. 127.

D. SECTION 367, COMPILED LAWS OF ALASKA, 1933, DOES
NOT APPLY IN THIS CASE SO AS TO ENABLE THE COURT
TO FIX AND DETERMINE THE RIGHTS OF THE PARTIES
UNDER IT.

This statute, relied upon by appellant, was enacted

as Section 1, Chapter 57, Session Laws of Alaska,

1917, and reads as follows

:

"The locator of any mining claim who shall in-

clude within the boundaries of such claim both

banks of any river, creek or stream, in the ab-

sence of any prior location and appropriation of

the waters of said river, creek or stream, shall be

entitled as against all subsequent locators of
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waters of such stream to the use of all of the

waters of such stream for mining purposes or as

much thereof as are necessary for his use in min-

ing said claim; Provided: That any person locat-

ing the waters of said stream at any point above

said mining claim and subsequent to the date of

his location, may divert all or any part of the

waters of said stream, but whenever the locator

of the mining claim shall make demand therefor,

such subsequent locator must turn back into the

natural channel as much of the water of the

stream as may be necessary for the use of the

claim owner in mining said claim."

To make this statute apply in this case, it must of

necessity be given an ex post facto effect. If the

appellees and their predecessors in interest ever made
any appropriation of the waters of Nugget Creek, they

made it long prior to the enactment of this statute.

With reference to this, the court, in the case of Stin-

son V. Murray, said:

''The rights of the parties in this action accrued
before Chapter 57 of the 1917 Session Laws of

Alaska was enacted, and, therefore are not gov-

erned by that Act. Before that Act the doctrine

of prior appropriation of water applied in Alaska.
This was held I believe without excej)tion in all

District Courts in Alaska, and by the Circuit

Court of Appeals for the Ninth Circuit in Van
Dyke v. Midnight Sun Mining Company, 177 Fed.
85. Therefore plaintiff cannot claim the water
of Nugget Creek merely because his claims em-
brace its banks." (R. 40).

That holding was followed by the trial court in this

case under consideration on appeal. In response to
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the question by appellant's counsel, "Is the Court ig-

noring the 1917 Statute?", the court replied:

"I am not ignoring it. It is almost impossible

to enforce that in its full meaning. There would
have to be an equitable division of the water under
those conditions. I don't believe defendant is en-

titled to the benefit of this Act as this water was
appropriated before 1917. Plaintiff also owns
claims on both sides of the stream. * * *"

(R. 107).

The court in the case of Stinson v. Murray found

as a matter of fact that the ''Price and Martin Ditch"

was commenced in 1911 and completed with reason-

able diligence (R. 40) and that the ''Old Company
Ditch" was commenced in 1909 and pushed to com-

pletion with reasonable diligence (R. 41), and held as

a matter of law that the right to the water carried in

those ditches dated from the commencement of work

upon them and not from their completion (R. 41)

;

and, in support of its holding the court cited the case

of Miocene Ditch Co. v. Jacohson, 146 Fed. 680.

Surely, the findings made by the court in the case of

Stmnon v. Murray may be taken as correct ; there was

no appeal taken from the judgment in the case. If

that court's findings were correct, then certainly there

can be no quarrel with its application of the law.

And, even if that court's decision be entirely dis-

regarded, the finding of the court in this case that the

water of Nugget Creek was appropriated before 1917

(R. 107) would dispose of the 1917 statute relied upon

by appellant.
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There is no evidence that Stinson, who sold his

claims to appellant in 1932 (R. 93-96), ever worked or

mined those claims after his suit against Murray was

decided in 1930. If the appellant has any rights in

the waters of Nugget Creek, he must have acquired

them after he acquired his claims from Stinson in

1932. The court found that in 1932, 1933, 1934 and

1935 the predecessors in interest of the appellees were

using the water of Nugget Creek through two 3-inch

nozzles under a 325-foot head (R. 104-105) and that

the water thus used amounted to 360 miner's inches,

measured in accordance with the California definition

of a miner's inch (R. 109). How then could the

appellant acquire any rights in Nugget Creek water

except in the excess of 360 miner's inches already

appropriated ? This question is answered by the court

in its opinion, thus

:

*'We come to the question whether the defendant

has any right. I believe the defendant had an
absolute right to appropriate any water in excess

of the amount of plamtiff's right and that he
made such appropriation, started in 1936 and
continued to 1938. He did work on the dam in

1936, more in 1937, and finally got water through
in 1938." (R. 105).

The appro])riation made by the appellant from the

water of Nugget Creek in excess of the amount of

appellees' appropriation was found by the court to be

in the amount of 300 miner's inches, measured in

accordance with the California definition of a miner's

inch, and that his appropriation was junior and in-
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ferior to that previously made by the appellees (R.

109-110). The evidence supports these findings.

Wherefore, appellees respectfully submit that the

findings of the trial court should not be disturbed

and that the decree should be affirmed.

Dated, Anchorage, Alaska,

June 25, 1940.

Respectfully submitted,

W. N. Cuddy,

Roy Bunn,
Attorneys for Appellees.
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PRELIMINARY STATEMENT.

The appellees' statement of the case, it is respect-

fully submitted, is neither accurate nor complete.

There is no evidence in the record, particularly R.

72-73 as alleged by appellees in their brief (page 2)

of any ownership of water rights by appellees as the

successors in interest to Murray or anyone else.



The nearest we can come to it is,

"It was stipulated that the plaintiffs owned
creek claims and owned sufficient ground to use

the waters of Nugget Creek on." (R. 72.)

''The intake of the ditch, the gate, the entire

intake is the same as it was under Murray and as

we purchased it from Murray. The intake has not

been increased by us." (R. 73-74.)

There is no evidence in the record that the predeces-

sors in interest of J. C. Murray

''made appropriations of the waters of Nugget
Creek through a ditch, having its intake on claim

known as ' Nine Above ', on the right limit of Nug-
get Creek and known as the 'Herrendon & Jacobs

Ditch' or 'Old Company Ditch' ". (Appellees' Br.,

p. 2.)

which is valid and subsisting and no citation to the

record is set out in appellees' brief.

There is no evidence that the construction of the

Old Company Ditch was

"pushed to completion with reasonable diligence"

(Appellees' Br., p. 2)

in the record and particularly at R. 41-84 as alleged.

The Hon. E. Coke Hill, District Judge, expressed

such a conclusion in this opinion in Stinson v. Murray.

(R. 41.) However, he made no finding to that effect,

and regardless of whether or not his findings may be

evidence in this case, his "opinion" is not, and can-

not be accepted as such.



There is no evidence in the record that

**The predecessors in interest of the appellees

made a further appropriation of the waters of

Nugget Creek by a ditch on the left limit known

as the 'Price and Martin Ditch' or 'Price Ditch'

having its intake on 'Ten Above'. (R. 54.)
"

(Appellees' Brief, p. 2.)

And particularly at R. 54, though it does appear that

"This is the Price Ditch on the left limit of

'Nugget Creek'. * * * The intake of the Price

Ditch is on 10 Above." (R. 54.)

Appellees neglect to state that while the Old Com-

pany Ditch was finished in 1913, 1914 or 1915 (R. 82,

92, 97) the Price Ditch was prior and water taken

through it in 1911 (R. 99) to "One Above Discovery".

(R. 81.)

There is no evidence in the record that

"Appellees, or their predecessors in interest, have

used the waters of Nugget Creek in mining opera-

tions continuously, either through the 'Old Com-
pany Ditch', or the 'Price and Martin Ditch', or

both, since water was first turned into the 'Old

Company Ditch.' (R. 46.)"

(Appellees' Brief, pp. 2-3.)

And particularly none at R. 46.

At R. 46 we find in the oi^inion of Hon. E. Coke

Hill

"The evidence shows that in April, 1919, High
Price, Mrs. Hattie Price and Carl E. Martin



deeded to the defendant the Price & Martin Ditch

and their right to use the water flowing therein,

and that on April 18, 1921, defendant bought the

Old Company Ditch." (R. 46.)

This of course is not evidence and even if it were

it does not support appellees' claim.

Appellee states,

^'Appellees and their predecessors in interest

have used all of the normal flow of Nugget
Creek."

(Appellees' Brief, p. 3),

and infers that the use of such an estimated amount

was continuous.

The times when the Old Company Ditch was used

and the volume of Nugget Creek water taken through

it appear in the record as follows:

1915—100 miner's inches. (R. 81-82.)

1915-1918—Estimated all of the normal flow of

Nugget Creek. (R. 97.)

1919-1924—No evidence of any use.

1925—Was used but no evidence of volimie.

(R. 99.)

1926—Was not used. (R. 99.)

1927-1930—No evidence of any use.

1931-1937—Charles Harper took water from

Cache Creek II/2 ^o 4 miles below the month of

Nugget Creek. (R. 5, 62, 64, 69, 70, 71, 88, 97.)



1938—The record is silent as to when the water

was taken, but says all of the normal flow was

taken. (R. 74.)

What the normal flow of Nugget Creek is no one

knows.

As appellees state

"The normal flow of Nugget Creek is between

300 and 900 miner's inches. (R. 79-83-89.) The
flow has not been measured accurately, but esti-

mated only. (R. 79.)"

We note in passing that if the normal flow of

Nugget Creek is 300 miner's inches then the trial

Court has given the appellees 60 miner's inches in

excess of available water and 60 inches more than

appellees have ever claimed.

In the interest of clarity we will follow in this, our

answer, the brief of the appellees.

ARGUMENT.

A. THE COMPLAINT DOES NOT STATE FACTS SUFFICIENT
TO CONSTITUTE A CAUSE OF ACTION.

The essentials of a valid prior appropriation of

water in Alaska are set out in Miocene Ditch Co. v.

Jacobsen, 146 Fed. 680 (Appellant's Brief, pp. 17-18),

and the rule there announced is not in any way modi-

fied by Vmi Dyke v. Midnight Sun Mining <£• Ditch

Co., Ill Fed. 85. (Appellees' Brief, p. 6.)



The rule laid down in the Miocene Ditch Company

case (supra), is found in the following language at

page 682 of said opinion:

''The defendants' grantors, therefore, had the

right to appropriate the water in controversy,

and if they acquired a vested right therein prior

to the issuance of the plaintiff's patent, the plain-

tiff's rights, by express statutory enactment, are

subject to the rights of the defendant. This, of

course, depends on the question whether the

grantors of the defendant made a valid appro-

priation of the water, and this, in turn, on the

question whether they gave proper notice of their

intention to appropriate it, and, if so, whether

they prosecuted the work in that behalf with

reasonable diligence. If they gave sufficient no-

tice, and prosecuted the work with reasonable

diligence, there can be no doubt that, on the com-

pletion of the work, their rights related back at

least to the commencement of the work."

The Vam Dyke case, at page 92 of the opinion,

merely says:

<<* * * Inasmuch as the statutes of Alaska make
no provision respecting the necessity of either

the posting or recording of notices of appropria-

tion of waters upon the public land, we think no

such notice essential to the validity of a bona fide

diversion of such waters for a beneficial use in

Alaska."

Thus ''while sufficient notice" is required the nature

of that notice is not limited to posting or recording.

Consequently we claimed in appellant's brief, page

16 thereof:



**1. That no notice of appropriation or of the

volume of water intended to he appropriated or

the use to which it tvas intended to put the water

was posted by appellee or conveyed to the appel-

la/nt or his predecessors in interest or any of them,

is alleged/^

And in addition that nine other essential allegations

do not appear in the pleadings of appellees. (Appel-

lant's Brief, pp. 16-17.)

Since it is a Prior right that appellees claim the

date on which appellees, or their predecessors in in-

terest, gave notice, commenced work, completed their

work, turned water into the ditch, and the use or uses

to which the water was put, and when, as well as

where, are not conclusions, but ultimate facts whi(;h

must be pleaded, which was not done here, and which

likewise must be proved which was not done here.

The fact is that the Price Ditch was carrying water

to the claim of appellant's "One Above Discovery"

in 1911 (R. 99-81) from two to four years before any

appropriation by use was made through the Old Com-

pany Ditch. (R. 84, 92, 97.)

The allegation of appellees

"The fact that the rights of the appellees to all

of the water of Nugget Creek had been established

by a court of competent jurisdiction was alleged

(R. 5)."

is a conclusion of law and what is more, an incorrect

conclusion of law.

In Stinso7i v. Murray, the case referred to by appel-

lees, Stinson claimed that in 1910 his predecessors in
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interest, diverted, appropriated and used for mining

purposes, all of the waters of Nugget Creek through

a ditch other than those involved in the present suit

and that such diversion, appropriation and use was

continuous. (R. 27-28.)

Stinson further claimed to be the owner of all of

the waters of Nugget Creek ever since 1910. (R. 28.)

Murra/y in his answer simply denied the claim of

Stinson hut made no claim, of his own. (R. 32-33.)

It is therefore clear that unless Stinson could show

a good title to all of the water of Nugget Creek and

that through a particular ditch, Stinson must lose;

Stinson did lose. (R. 52-53.)

The trial Court in Stinson v. Murray then found

:

''That the proof fails to show that the grantors

and predecessors in interest of plaintiff appro-

priated and used for mining purposes on said

placer mining claims in the year 1910, or at all,

all the waters of sa/id Nugget Creek. And the

proof further fails to show a continuous use by
plaintiff or his grantors and predecessors in in-

terest, of said waters. (R. 49.)"

The Court further found:

''That the defendant on April 18, 1921, by
proper instrument of conveyance for lawful con-

sideration, purchased from the former owners

thereof, that certain ditch and the waters therein

contained, described as Old Company Ditch, the

appropriation of the waters for which ditch was
made before the location of the placer mining

claim of plaintiff described as No. 3 South Bench
Claim. (R. 50.)"



But the Court did not find that Murray was appro-

priating any water through—either the Price Ditch

or the Old Company Ditch at the time of the decision.

In fact the Court did not find that Murray ever used

any water through either the Price Ditch or the Old

Company Ditch.

The Court thereupon decreed

**It is therefore, ordered, adjudged and decreed

that the complaint of plaintiff in said action be

and the same is hereby dismissed with prejudice.

(R. 52-53.)"

Thus the conclusion of the appellees

**That the rights of the plaintiff to all of the

water of Nugget Creek have been established by

a court of competent jurisdiction (R. 5)"

(Appellees' Brief, pp. 6-7),

is as we have said, incorrect, and it is not a fact.

On the contrary, no such finding was made and no

such finding could be made.

The conclusion of appellants that they were threat-

ened with irreparable damage is useless unless sup-

ported by facts.

Since such facts do not appear in appellants' com-

plaint there is no ground upon which equity can act.

In addition it is imperative that we do not lose

sight of the fact that there can be no passive owner-

ship of a right to appropriate water; the right to ap-

propriate water exists only so long as it is actually

used, only so long as the water is actually appropriated

and put to a beneficial use.
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No such continuous use is alleged—none could be

alleged.

It is respectfully submitted that appellees' com-

plaint fails to state facts sufficient to constitute a cause

of action.

B. QUESTIONS RELATIVE TO THE RIGHTS OF APPELLANT
AND APPELLEES IN AND TO THE WATERS OF NUGGET
CREEK WERE NOT RES JUDICATA AS OF DECEMBER 13,

1930, AND ARE NOT NOW RES JUDICATA.

It is elemental that res judicata must be specially

pleaded.
u* * * Tj^^s ii^Q plea * * * must aver that the

former suit was for the same cause of action,

between the same parties, and that the judgment

was rendered on the merits of the case by a court

of competent jurisdiction. In particular it should

aver the entry of the judgment, the date or time

of the rendition of the prior decision, or at least

that it was given before the institution of the

suit at bar, and that the judgment was a final

adjudication."

(34 C. J. Sec. 1497, pp. 1059-1060.)

*'Some decisions hold it is necessary in support

of a plea of former adjudication, to incorporate

in or annex to the plea the whole record of the

former suit (U. S. Bank v. Beverley, 1 How. 134,

11 L. ed. 7e5) but others, and particularly among
the later cases, rule that it is sufficient if the plea

contain enough to show clearly the scope of the

former adjudication and the relation of the par-

ties to it. This may be done either by setting out
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the judgment and pleadings in haec verba or by

averring their legal effect."

(34 (7. J. Sec. 1502, pp. 1063, 1064.)

This was not done by the appellees in the instant

case.

Not even the name "Stinson v. Murray" can be

found in the complaint of the appellees.

Turning from the complaint to the record, we sub-

mit that Stinson v. Murray is not and cannot be res

judicata of the instant case.

First. The action, Stinson v. Murray, was brought

in 1926 regarding the respective rights of the parties

to it as of 1926. (R. 35-29.) When the cause was tried

is unknown. The judgment was entered in 1930. (R.

53.)

Since an appropriator's right to water depends for

its existence on its exercise, no judgment entered in

1930 concerning a state of facts in 1926 can be con-

clusive with respect to changed conditions in 1938.

This is well illustrated by the record which shows

that:

The Old Company Ditch was not used in 1926 (R.

91) and there is no evidence that it was used in 1927,

1928, and 1929, while in 1930, 1931, 1932, 1933, 1934,

1935, 1936 and 1937 no water from Nugget Creek

through the Old Company Ditch was used on any claim

on Nugget Creek or adjacent to such a claim or at all,

but was dumped into Cache Creek, to which Nugget

Creek is tributary. (R. 5, 62, 64, 69, 70, 71, 88, 97.)
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The Price Ditch was abandoned in 1927 (R. 66, 84,

88, 91) and in 1936 and 1937 the appellant worked on

it. (R. 66, 88, 91, 93.)

Secondly. The questions at issue in StiTison v.

Murray were and are entirely different from those

at issue here.

In Stinson v. Murray, Stinson clmmed the right to

the use of all of the water of Nugget Creek through

a ditch with its intake on No. 4 Above Discovery. (R.

27.)

This Murray denied generally and specifically (R.

33) making no claim of his own.

The instant case is entirely different.

The appellees claim a right to the use of all of the

water of Nugget Creek through the Old Company

Ditch from an intake on ''Nine Above". (R. 3, 4.)

The appellees claim ownership of the Price Ditch

but say it is not being used at present. (R. 4.)

The appellant admits some use of the Old Company

Ditch (R. 9), but denies that appellees own the Price

Ditch and alleges ownership in appellant. (R. 10.)

There are other points of difference but it is clear

that the adjudication of a person's rights in and to a

certain ditch and water taken through it is not res

judicata of the rights of their predecessors in interest

in a placer claim to other and different ditches and

other water rights.

To sum up, few of the issues of facts included in

the instant case are the same as the issues of fact in

the case of Stinson v. Murray.
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It is noted that while the "law" quoted by appellees

speaks of "Findings of Fact", appellees rely only on

quoted portions of the Court's "opinion".

Appellant, however, cites to this Court the findings

of fact in Stinson v. Murray.

C. THE COURT DID NOT CORRECTLY MAKE THE PLEADINGS

AND PROOF TOGETHER, THE BASIS OF ITS DECREE.

The pleadings are insufficient. (Appellant's Open-

ing Br., pp. 16-19.)

The proof is insufficient. (Appellant's Opening Br.,

pp. 19-24.)

There was no motion made to amend the pleadings.

There was no order made to amend the pleadings.

Even if it had been done it would not have been

sufficient since the necessary evidence was not intro-

duced.

None of the authorities cited by appellees meet the

points raised by appellant.

D. SECTION 367, COMPILED LAWS OF ALASKA, 1933, ENACTED
IN 1917, DOES APPLY IN THIS CASE.

Appellees state that,

"To make this statute apply in this case, it must
of necessity be given an ex post facto effect. If

the appellees and their predecessors in interest

ever made any appropriation of the waters of
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Nugget Creek, they made it long prior to the en-

actment of this statute."

(Appellees' Br., p. 13.)

Such is not the case.

The record is uncontradicted that the ''Price Ditch

was abandoned in 1927". (R. 66, 84, 88, 91.)

Such being the case, said Section 367 must neces-

sarily have attached as of that time.

The record shows no use of the Old Company Ditch

to carry Nugget Creek water from 1919 to 1925 and

the record is uncontradicted that it was not used in

1926. (R. 91.) There is no evidence of use from 1926

to 1931 for any purpose.

It therefore appears that from 1919 to 1931, for a

period of 12 years, with the exception of one year, the

Old Company Ditch was not used to carry water to

any claim on Nugget Creek or adjacent to any claim

on Nugget Creek.

It, too, was abandoned.

Certainly at some time in that twelve year period

said Section 367 passed in 1917 attached.

Not only that, but no use was made of any Nugget

Creek water through the Old Company Ditch on any

claim on Nugget Creek or adjacent to any such claim

for the next seven years. (R. 5, 62, 64, 66, 69, 70, 71,

88, 97.)

Thus for 17 years no appropriation for the use now

sought to be enjoyed was made by appellees or any

predecessor in interest.
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Appellees quote from Stinson v. Murray (p. 13 of

their brief) . It must be remembered that in this case

the rights of the parties are to be determined by what

the record shows, not by what appellees would like

to have it show.

In Stitison v. Murray, the question of the right of

the claims One, Two, and Three Above to the use of

the water in its natural water course was not involved

and hence not passed upon.

Claims Nos. One, Two and Three Above Discovery

on Nugget Creek were located on or prior to 1906

(R. 81) as placers.

Courts take judicial notice that water is necessarj^

and always used to recover placer gold from gravel.

The owners of those locations therefore had so far

as any testimony in the record shows, the first and

prior appropriation of Nugget Creek water to operate

their claims and their right to use the water therein

flowing could only be divested under appropriate

pleadings accompanied by legal evidence supporting

the allegations of the pleadings.

No pleadings or evidence of adverse possession nor

of abandonment, nor of prior appropriation is in the

record.

By reason of their geographical position it is clear

that these claims were located and worked prior to

the construction of either the Price or Old Company
Ditches, both of which have intakes located on claims

located after One, Two and Three Above. It was not
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in issue in the Stinson v. Murray case. It was ignored

by the trial Court in the instant case.

When appellees say,

"The court in the case of Stifismi v. Murray
found as a matter of fact that the 'Price and

Martin Ditch' was commenced in 1911 and com-

pleted with reasonable diligence (R. 40) and that

the 'Old Company Ditch' was commenced in 1909

and pushed to completion with reasonable dili-

gence (R. 41), and held as a matter of law that

the right to the water carried in those ditches

dated from the commencement of work upon them

and not from their completion (R. 41) ;"

they mistake the Record.

No such finding was made by the Court in Stinson

V. Murray.

The references given by appellees are to the "Opin-

ion", not to the "Findings of Fact" or "Decree".

Appellees then proceed to substitute the finding of

the trial Court attacked by appellant, in the place and

stead of the evidence.

Findings not based upon evidence cannot take the

place of evidence.

CONCLUSION.

Appellant respectfully submits that this cause

should be reversed and remanded for a new trial, or

reversed and a judgment entered determining the par-
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ties' rights under Section 367 of the Compiled Laws of

Alaska 1933.

Dated, San Francisco, California,

July 17, 1940.

Respectfully submitted,

W. H. Metson,

P. H. McCarthy, Jr.,

Attorneys for Appellant.
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United States Circuit Court of Appeals
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Nick Balabanoff,

vs.

Appellant,

R. H. Kellogg, C. P. Morgan, Pearl E.

Kelj^gg, Josephine L. Kellogg, Laur-

ence SowLES and Martha Aldrich, do-

ing business under the firm name and

title of Cache Creek Mining Company,

Appellees.

APPELLANT'S PETITION FOR A REHEARING.

To the Honorable Curtis D. Wilbur, Presiding Judge,

and to the Associate Judges of the United States

Circuit Court of Appeals for the Ninth Circuit.

May it pleuse the Court:

The appellant above named hereby petitions for a

rehearing of the appeal in the above entitled action.

We respectfully request that this Honorable Court

grant a rehearing, and in support therof urge the

following

:



THE COURT'S OPINION AND DECISION IS VIOLATIVE
OF DUE PROCESS.

The lower Court, after the cause had been sub-

mitted for decision and on making its decision, said:

''The Court is not going to hold the parties to

the pleadings in this case. The Court is doubtful

if the Complaint states a cause of action and
whether or not the Court under the Affirmative

Defense could give the defendant any relief.

"The Court is going to supplement the plead-

ings by the evidence and decide this case under

the evidence rather than on the formal pleadings

made by the parties." (Tr. p. 104.)

We submit that the pleadings must present the

issues and that the defendant cannot be bound beyond

the allegations in the complaint.

This Court in its opinion in the instant case says

:

"We here treat the complaint as amended to

conform to the proof." (Appendix, p. v.)

Our claim is that this Court may not: "here treat

the complaint as amended to conform to the proof."

We urge that the complainant is the only one, with

the consent of the Court and before submission,

privileged to amend his pleading and no amended

complaint was ever filed.

Pleadings are the allegations made by the parties

to a civil or criminal case, for the purpose of

definitely presenting the issues to be tried, and to

determine between them.

Tucker v. U. S., 151 U. S. 164.



We respectfully suggest that no Court has power

to create or assume issues to be tried.

We submit that such rulings are in excess of the

trial Court's and this Court's jurisdiction and that

neither have such authority.

Such an Act by this Court is in violation of ''An

Act to create a legislative assembly in the Territory

of Alaska to confer legislative power thereon and for

other purposes." (August 24, 1912, c. 387, sec. 1, 37

Stat. 512, et seq. 48 U. S. C. A. 21 et seq.)

Acting under Article IV, Section 3, Clause 2 of

the Constitution of the United States, the Congress

gave to the legislature of the Territory of Alaska the

power to legislate extending "to all rightful subjects

of legislation not inconsistent with the Constitution

and laws of the United States * * *" (August 24,

1912, c. 387, sec. 9, 37 Stat. 514, 48 U. S. C. A. 77.)

The practice, pleadings and forms and modes of

proceedings of the territorial Courts, as well as their

respective jurisdictions, were intended by Congress

to be left to the legislative action of the territorial

assemblies and to the regulations which might be

adopted by the Courts themselves.

Honihmkle v. Toombs, 18 Wall. 652, 21 L. Ed.

966.

This power the Territorial Legislature exercised

when it adopted Section 3456 Compiled Laws of

Alaska, 1933, as follows, to wit:



'*ATTuenidments allowed by Court before trial or

submission.

The Court may, at any time before trial, in

furtherance of justice, and upon such terms as

may be proper, allow any pleading or proceeding

to be amended by adding the name of a party,

or other allegation material to the cause, and in

like manner and for like reason it may, at a/ny

time before the cause is submitted, allow such

pleading or proceeding to be amended by strik-

ing out the name of any party, or by correcting

a mistake in any other respect, or when the

amendment does not substantially change the

cause of action or defense, by conforming the

pleading or proceedifig to the facts proved. (924

C. L. A.)" (Italics ours.)

This section has been interpreted in the following

cases

:

''At the close of the plaintiff's case with the

permission of the Court, an amended complaint

was filed which differed from the original com-

plaint in designating the instrument signed by

the appellant as an 'option' to purchase instead

of a 'defeasance', but it prayed the same relief

as did the original complaint, that is, specific

performance."*******
a* * * ^ court may, in its discretion permit

amendment at any time before or during trial

* * *" (Italics ours.)

Hoogendom v. Daniel et at., 3 Alaska Fed. 481,

178 F. 765.



'*It is assigned as error that the court per-

mitted the defendant below to amend its answer

after trial of the case but before the court took

the matter under advisement * * *"*******
'*While under the view we take this (allegation

of the amended answer) became immaterial, still

the action of the court in allowing such an amend-

ment was clearly within the exercise of sound

discretion. Carter's Alaska Code, pt. 4, 92."

Ebner Gold Min. Co. v. Alaska Juneau G. M,

Co., 4 Alaska Fed. 181, 189; 210 F. 599.

''It is assigned as error that the Court below

over-ruled the defendant's motion, made at the

close of the testimony, for leave to file an

amended and supplemental answer * * * It is

within the discretion of the trial Court to permit

an answer after the conclusion of the testimony

to set up additional defenses to meet the evidence.

Ebner Gold Min. Co. v. Alaska Juneau Cold

Mining Co., 210 F. 599, 127 C. C. A. 235. And
the discretion of the trial Court in ruling on such

proposed amendments is subject to review in

proper cases of its abuse. Coeur d'Alene Lumber
Co. V. Thompson, 215 F. 8, 131 C. C. A. 318,

L. R. A. 1915 A. 731.*******
''Under the evidence adduced and the facts as

they were shown at the close of the testimony, we
are of the opinion that the trial court did not

abuse discretion in denying the motion."

Ames V. Sullivan, 4 Alaska Fed. 426, 235 F.

880.



There is, of course, no conflict between Section

3456 of the Compiled Laws of Alaska 1933, and the

Rules of Practice for the Courts of Equity, promul-

gated by the United States Supreme Court November

4, 1912, as Amended March 15, 1928.

''Rule 19—After pleading filed by any defend-

ant, plaintiff may amend only by consent of the

defendant or leave of the court or judge.

Rule 32—In every case where an amendment
to the bill shall be made after answer filed, the

defendant shall put in a new or supplemental

answer within ten days after that on which the

amendment or amended bill is filed unless the

time is enlarged or it is otherwise ordered by a

judge of the Court; and upon a default the like

proceedings may be had as upon an omission to

put in an answer."

There is nothing in said rules which gives this Court

the power or right to amend pleadings on appeal.

While it may be argued that Rule 15 (b) of the

Rules of Civil Procedure adopted by the United

States Supreme Court pursuant to the Act of June

19, 1934, Ch. 651, in effect gives this Court the power

so to "treat the complaint" such an effort is useless

in that the Rules of Civil Procedure do not apply

to the Territorial Courts or appeals therefrom.

"The term 'District Courts of the United

States' as used in the rules without an addition

expressing a wider connotation, has its historic

sig-nificance. It describes the constitutional courts

created under Article 3 of the Constitution. Courts

of the Territories are legislative courts, properly

speaking, and are not district courts, of the United



states. We have often held that vesting a terri-

torial Court with, jurisdiction similar to that

vested in the District Courts of the United States

does not make it a 'District Court of the United
States.' (Citing cases.)

"Not only did the promulgating order use the

term District Courts of the United States in its

historic and proper sense, but the omission of

provision for the application of the rules to the

territorial courts and other courts mentioned in

the authorizing act clearly shows the limitation

that was intended."

MooUni V. U. S., 303 U. S. 201, 82 L. ed. 748.

See also—Note (1) in Bolander v. Godsil, No. 9374,

decided by this Court December 30, 1940.

The fact is that in the instant case the com])laint

was never amended to conform to proof nor was any

attempt made by anyone so to amend it.

The only power to ame^id the complaint in the in-

stant case is found in Section 3456 of the Compiled

Latvs of Alaska, 1933, and that section requires that

the amendment must be made before submission of the

cause.

That was not done here.

We think that because of the applicable statutes and

rules there has been a direct denial of due process in

the instant case and that it constitutes in addition the

taking of valuable property without due process of

law.
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WE SUGGEST THAT IN THE OPINION IN THIS CASE THAT
VAN DYKE V. MIDNIGHT SUN MINING & DITCH COMPANY
HAS BEEN MISAPPLIED.

The Court in its opinion herein cites Van Dyke v.

Midnight Sun Co., 177 Fed. 85, and we urge that it is

not stare decisis in the instant litigation as the only

issue there was as to eminent domain, though there is

dicta concerning the rights of appropriators.

We, of course, are here contending for the doctrine

of appropriation of water by miners by its use, and

for the principles laid down in the Midnight Sim case

by the Circuit Court of Appeals that such use should

be protected, but which were not applied in the instant

case as to the first use. That case states

:

''There is nothing, however, in the evidence,

nor, indeed, in the pleading of the plaintiffs in

error, tending to show the amount of the water

in the creek they had diverted for beneficial pur-

poses prior to the appropriation under which the

defendant in error claims. Inasmuch as the stat-

utes of Alaska make no provision res])ecting the

necessity of either the posting or recording of

notices of appropriation of waters upon the public

land, we think no such notice essential to the valid-

ity of a bona fide diversion of such waters for a

beneficial use in Alaska, and therefore, in the final

judgment to be entered in this cause, care should

be taken to provide that it be without prejudice

to any rights the plaintiffs in error may be able

to establish to any of the waters of HuiTali creek

by virtue of any appropriation made by them, or

those mider whom they claim, for beneficial uses,

prior to the appropriation under which the de-

fendant in error holds." (Italics ours.)



In the decree in the instant case such a provision

for protecting the appropriation of water used by the

defendant miners on Nugget Creek does not appear.

Their rights should be preserved as all the evidence

shows at least some priority of use under the record

here necessarily and particularly^ prior to any appel-

lees claimed or any ditch appropriations.

We further urge that this record shows that Nugget

Creek was located and the water flowing therein used

for placer mining by old pioneer methods i)rior to 1906

by predecessors of defendant. (Tr. pp. 81, 82.)

In fact, the complaint herein alleges (par. 3) "That

the said Nugget Creek is a natural non-navigable water

course and is embraced throughout its length from

source to mouth by placer mining claims." (Tr. p. 8.)

Further, the complaint does ^ot even allege owner-

ship or the right to use the water. It simply says

plaintiff has been and is using water through a ditch

from Nugget Creek, but for how long and under what

appropriation, does not appear.

The evidence in the record shows use of the water

by ''shoveling in" mining by defendant and his prede-

cessors prior to 1905 and on thereafter continuously;

but even this priority is wiped out.

The Court in its opinion herein says

:

''Appellant's claims are riparian. Until 19o7

his operations and those of his predecessors had

been confined largely to ground sluicing—that is,

shoveling the gravel into sluice boxes and using

the creek water to wash it through.
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'

' The water so used appears to have been such as

flowed past the intake of the Price and Old Com-
pany ditches above. The evidence does not indi-

cate that such use originated as early as the ap-

propriation initiated by the predecessors of the

Company." (Appendix pp. iii-iv.)

We urge that no such deduction can be made from

the record in this case.

When appellee's rights originated is not shown.

Who the predecessors of plaintiff were is not

l)leaded, nor is there any deraignment of title.

Does the decree herein protect appellant's "shovel-

ing in" prior appropriation or ditch from No. 4 rights

in 1910? (Tr. p. 81.)

When and where did appellees originate rights

against claims No. 4 Above, No. 3 Above and No. 2

Above 1

No paper or other notice was given. No origin of

an estoppel at any particular date.

No adverse use was pleaded or proven.

The place of first use of water and how many claims

it diverted the flow of Nugget Creek away from, is not

pleaded and was not proven.

In fact, Nugget Creek might have been diverted up

to 1930 only so far as claim 5 Above, 6 Above or 7

Above was concerned and not have injured miners

working on 4 Above or below that on the Creek, and

further, for the purpose of meeting the suggestion in
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the instant opinion above quoted, the record shows

that there was at least another ditch on Nugget Creek.

Smith testified: "I first went to Nugget Creek in

the Spring of 1910 and engaged in mining operations

on No. 3 Above which I owned in partnership with

Robert Hugett. We took our water from No. 4 Above

Discovery and dug a ditch to convey it to No. 3''.

(Tr. p. 81.)

There was no contradiction of this testimony.

We therefore urge that the opinion in the instant

case when it states that "The evidence does not indi-

cate that such use originated as early as the appro-

priation initiated by the predecessors of the (yom-

pany" (Appendix p. iv) is in direct conflict with the

record.

As we understand the law:

(1) An appropriation by use is valid an(,l that the

right thereto initiates when the water is put to a bene-

ficial use;

(2) That an appropriation may be initiated by a

notice duly given and that the right to the use under

said notice, if the excavations looking to applying said

use is carried on with due diligence continuously until

completion, will relate back as ag-ainst subsequent ap-

propriators to the date of giving the notice and be

prior to an appropriation made subsequent to that

date.

But a notice is not in this case. There was no no-

tice pleaded or proved and therefore there was no

relation upon completion of the ditch back to the date
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of the notice. There was no proof as to marking a

ditch on the public domain—no stakes—no flags—or

when or for how long a ditch, or for how much water,

and therefore no application of a doctrine of relation

back can be applied here as no one was put upon

notice.

There is no allegation in the pleading fixing the date

or place of beginning or of ending the ditch, and there

was no proof as to when the ditch was started and as

to whether the excavation thereof was carried on with

due or any diligence and as to how much and where

the water was used, and when it was completed and

as to the claims of the ditch builders as to being prior

in point of time as to anyone.

No proof as to whether the ditch was started at

claim 9 Above and water used on claim 7 Above or

below. If used on 7 Above it would run in its natural

course down for use on claim 6 Above and 5 Above

or 4 Above and so on, and the owners of claim 6

Above, or 5 Above or 4 Above would not be injured

by the first user above them and neither would they

lose any rights. It was not until the ditch diverted

the flow around and away from the prior locators and

first users of water on the creek that the lower users

would be injured. These facts are not alleged or

proved.

Even if the prior users had the water diverted away

from their claims, when was this diversion and for

how long? Was it continuous and was the water ad-

versely used after the completion of the ditch for ten
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years so as to comply with the Alaska statute on ad-

verse possession? None of these essential facts were

alleged or proven.

The right by adverse use must be specially pleaded.

Weil on Water Rights, Sec. 579 (3d ed.) p. 533;

McKeohn v. NoHheni Pac. Ey., 45 Fed. 454;

State V. Quantic, 37 Mont. 32, 94 Pac. 491.

We think the facts as to adverse user as necessary

to be alleged as would be the description of a town lot

in an ejectment action.

In the present case no title was alleged or proven in

the appellee (plaintiff below).

The owTiership of water is the right to use it.

No notice of appropriation is required to appro-

priate water but if a notice is tiled and posted it may,

if due diligence is used in the work required to divert

and the diversion be actually made, relate the actual

appropriation back from the date of use to that of the

filing and posting of the notice. The same rule may

be applicable to marking on the groimd by stakes,

flags or monuments but no such proof was offered

here.

Actual prior use is necessary to create ownership.

Such prior right thus created can only be divested

by abandonment or by actual continuous adverse use

for the statutory period of ten years.

No notice of appropriation was filed by the appel-

lee, nor any actual notice posted. Its rights of com-

mencement of use could be fixed as to date only by a
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lawful use by it of the water against subsequent ap-

propriators after that date and as against the users

by adverse use for ten years, and no sucli proof is in

the record either in the allegations of the complaint

or the evidence.

The burden of proving an adverse uninterrupted use

of water is cast upon the party claiming it.

Gould on Waters, Sec. 341.

Evidence of a prescriptive right must be clear and

conclusive.

Morris v. Bear (Mont.), 140 Fed. 433;

Bauers v. Bull, 46 Ore. 60.

The right acquired by prescription is only commen-

surate with the right enjoyed. A mere scrambling

possession of the water gives no prescriptive right,

nor can this right be acquired if, during the time in

which such right is claimed to have accrued, there has

been an abundant supply of water in the stream for

all other claimants.

Union C. v. Dangherg, 81 Fed. 115.

The trial Court in its opinion said

:

*

' The volume of water used is so uncertain that

the Court cannot definitely determine the same,

except when used by Harper in 1932, 1933, 1934

and 1935." (Tr. p. 104.)

This Court in its opinion in the instant case states

:

"Exact measurements were not taken either of

the volume of water in the creek or of the quan-

tity used in the Company 's hydraulic operations. '

'

(Appendix p. iii.)
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It may not be practicable to obtain mathematical

exactness in measuring the flow of water, but a rea-

sonable approximation to substantial accuracy should

be aimed at in determining- controversies relating to

water supply or use.

Coombs V. Ditch Co., 17 Colo. 147, 154, 28 Pac.

966.

The testimony considered in its most favorable

aspect to the plaintiffs, was that in 1932, 1933 and

1934 (the years specified) plaintiffs were using two

three inch nozzles under a 325 foot head in a 14 gauge

pipe. Of course the volume all depended upon the

intake, the diameter of the pipe (skin friction there-

in) the bends and turns in the pipe and as to whether

the pii)e was welded and smooth inside riveted or

rusted or othei'wise constructed so as to make friction.

There is not a scintilla of evidence as to a measure-

ment upon which to base a decree for 360 inches of

water. Neither is it alleged or proven as to when the

use began or who were predecessors of plaintiff, and

no deraignment of title was shown from predecessoi*s.

All that can be drawn from the record is that the Old

Company Ditch was in operation as early as 1916,

but to what point and what claims did it divert from

and how much water ran through it, and where was

the discharge or point of use ?

The Price Ditch was operated by others as early as

1911. (Tr. pp. 81, 98.) Which ditch had the prior use

and for how much water—and as against whom was

its use continuous, adverse, or in common?
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Another ditch started on 4 Above and took water to

Three Above in 1910. (Tr. p. 81.)

An adverse use of water for the statutory period

must be open, notorious, peaceable, continuous and
under claim of right.

Mining Co. v. Dangherg, 2 Sawy. 450

;

Mining Debris Cases, 18 Fed. 753;

Winter v. Winter, 8 Nev. 192

;

Hustin V. Byhee, 17 Ore. 140;

Bell V. Kehl, 95 Cal. 606.

The right of the first appropriator is fixed by his ap-

])ropriation and when others locate upon the stream,

or appropriate the water, he cannot change his orig-

inal appropriation, or make any change in the channel

to their injury.

Union Co. v. Dangherg, 81 Fed. 115.

All that is alleged in the complaint in that regard

is as to a diversion above the intake of the Old Com-

pany ditch. (Par. V, Par. VIII, Complaint.)

It is not alleged, nor was it shown as to when low

water season begins or when it ends, or when was the

normal flow. (Par. VIII, Tr. p. 5.)

We submit that such allegations mean nothing.

What kind of "mining equipment'"? Rockers'?

Long Toms'? Jigs? Boxes or ground sluices? (Par.

VIII, Complaint, Tr. p. 5.)

In the opinion in the instant case it is stated that:

"The testimony tends to show that the Old Com-
pany ditch was the earliest on the stream, con-

struction of it having been commenced by ap-
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pellees' predecessors in interest about 1908, or

1909." (Appendix p. iii.)

In 1910 there was another ditch on the stream

actually constructed and in use from No. 4 Above to

No. 3 Above. (Tr. p. 81.)

Ever since the times when the public domain was

taken over by trespassers, all of the Pacific Coast

alluvials have been worked in the same old way, and

it takes water in a "shovel in" operation.

Colonel Mason with Lieutenant W. T. Sherman

(Sherman's March to the Sea) visited the scenes of

the earliest mining operations in California, and thus

pictured the situation:

''The entire gold district * * * is on land be-

longing to the U. S. It was a matter of serious

reflection with me how I could secure to the gov-

ernment certain rents or fees for the privilege of

procuring this gold; but upon considering the

large extent of country, the character of the

people engaged, and the small scattered force of

my command, I resolved not to interfere, but per-

mit all to work freely."

A decree granting relief must be based either on

the bill and the admissions of the answer, or on the

bill and the proof sustaining the cause made in the

bill.

A decree cannot be based on allegations without per-

tinent proof, nor on proof without corresponding al-

legations.

Street, Federal Eq. Pr. (Vol. 2) ; Sec. 1939, p.

1162.
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Every bill must contain in itself sufficient matter

ol fact to maintain plaintiff's case.

Harrison v. Mixon, 9 Pet. 483, at p. 503.

''Probata which do not conform to allegata can-

not be the ground for decision." (Id. p. 503.)

''The recovery must be had upon the case made
by the pleadings or not at all."

Grosholz V. Newman, 21 Wall. 481-488;

Baldwin v. Liverpool Land Globe Co,, 124 Fed.

208.

CONCLUSION.

We, therefore, respectfully pray that the decision

herein be set aside, a rehearing granted and that this

Court's mandate be stayed pending the determination

of such rehearing.

Dated, San Francisco,

January 8, 1941.

Respectfully submitted,

W. H. Metson,

P. H. McCarthy, Jr.,

Attorneys for Appellant

and Petitioner.
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Certificate of Counsel.

I hereb}^ certify that I am one of the attorneys for

appellant and petitioner in the above entitled cause

and that in my judgment the foregoing petition for

a rehearing is well founded in point of law as well as

in fact and that said petition for a rehearing is not

interposed for delay.

Dated, San Francisco,

January 8, 1941.

W. H. Metson,

Of Counsel for Appellant

and Petitioner.

(Appendix Follows.)
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Appendix

In the United States Circuit Court of Appeals

for the Ninth Circuit

No. 9419

Nick Balabanoff,

vs.

Appellant,

R. H. Kellogg, C. P. Morgan, Pearl E.

Kellogg, Josephine L. Kellogg, Laur-

ence Sowies and Martha Aldrich,

doing business under the firm name

and title of Cache Creek Mining

Company,
Appellees.

Upon Appeal from the District Court for the

Territoiy of Alaska, Third Division

Before : Denman, Mathews and Healy, Circuit Judges.

Healy, Circuit Judge.

Appellees (here for convenience called the Com-

pany) sued to enjoin appellant from diverting the

waters of Nugget Creek in Yentna mining district,

Alaska, and from trespassing upon a ditch alleged to

be the property of the Company. From a decree in

the Company's favor this appeal is prosecuted.

The complaint contains in substance the following

averments: The Company owns placer claims on and
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adjacent to Nugget creek. It is engaged in hydraulic

mining on certain of ^hese claims and is using the

waters of the stream in its operations. The diversion

is accomplished through a ditch belonging to the

Company, known as the '*01d Company" ditch, and

the waters so diverted are necessary to the operations

desci*ibed. The Company owns a second ditch which

it is not presently using known as the "Price Ditch",

taken out on the opposite limit of the same stream at

a point above the intake of the Old Company ditch.

Appellant is engaged in placer mining on certain

claims below the source of these ditches and is con-

structing a flume to the intake of the Price Ditch and

other works to connect therewith, and is threatening

thereby to divert the creek waters to the irreparable

injury of the Company. There are other allegations

not here noticed. The complaint concludes with a

prayer for injunctive and for general equitable relief.

Appellant answered and the case proceeded to trial.

The evidence introduced on both sides was directed

toward the question of the relative priorities of the

parties in the stream; and it is plain that the cause

was tried and submitted on the theory that such was

the matter at issue between them. The court found

that the predecessors in interest of the Company, prior

to the year 1917, had appropriated the waters of the

creek and used the same in their mining operations to

the extent of 360 miner's inches, measured in accord-

ance with the California definition of the miner's inch,

and that such appropriation was prior to any made by

appellant. The decree granted the Company a prior
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right to this extent and enjoined appellant from di-

verting the waters of the stream in such manner as

to prevent the Company from exercising its right.

Ajjpellant was decreed to have rights in the stream to

the extent of 300 miner's inches, junior to the ap-

propriation of the Company.

It is urged that the evidence, does not support the

findings and decree, but we think otherwise. The testi-

mony tends to show that the Old Company ditch was

the earliest on the stream, construction of it having

been commenced by appellees' predecessors in interest

about 1908 or 1909. It has never been enlarged. The

ditch was in substantial use at an early date; and

certainly not later than 1916 the owners were divert-

ing through it and using in their operations the whole

of the normal flow of the creek. The same is true of

the Company's more recent use. The normal flow of

the stream (meaning apparently the average flow

during the mining season) was variously estimated by

the witnesses at from 300 to 900 miner's inches. Exact

measurements were not taken, either of the volume

of water in the creek or of the quantity used in the

Company's hydraulic operations. But scientific ac-

curacy is too much to expect in cases of this character

arising in that primitive country.

Appellant's claims are riparian. Until 1937 his op-

erations and those of his predecessors had been con-

fined largely to ground-sluicing—that is, shoveling the

gravel into sluice boxes and using the creek water to

wash it through. The water so used appears to have

been such as flowed past the intake of the Price and
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Old Company ditches above. The evidence does not

indicate that such use originated as early as the ap-

propriation initiated by the predecessors of the Com-

pany. The only conflict on this point concerns the

quantity of water originally diverted through the Old

Company ditch, appellant's witnesses testifying that

not more than 100 inches were taken through it in the

early years. However there is persuasive evidence of

a much more extensive use during that period. In

1938 appellant built a dam across the stream above

the intake of the Old Company ditch, currently in

use by appellees, and diverted water in such quantity

that the operations of the Company were practically

brought to a halt.

We turn to other arguments advanced by appellant.

He contends (1) that the complaint fails to state a

cause of action, (2) that there was no valid appro-

priation of water by the predecessors of the Company

for the reason that no notice of appropriation was

given, (3) that there was an abandonment of the ap-

propriation made by appellees' predecessors, and (4)

that appellant, as riparian owner, has a superior right

to the flow of the stream.

In the absence of appropriate attack upon it we

think the complaint must be held to state facts suffi-

cient to entitle appellees to some relief. There was no

objection to the introduction of evidence relative to

priorities. No motion was made at the conclusion of

the case directed toward the insufficiency of the plead-

ing. And, as already noted, the cause was tried and

submitted on the theory that the matter at issue was



the relative priorities of the parties in the stream. No
good (purpose would be served by sending the case

back. We here treat the complaint as amended to con-

form to the proof.

The principle of appropriation is applicable in

Alaska and riparian rights are not there recognized

in the absence of special statute. Van Dyke v. Mid-

night Sun Mining & Ditch Company, 177 Fed. 85. The

laws of the territory do not require the posting or

recording of notice of appropriation of water and

formal notice is not essential to the validity of an

appropriation. Van Dyke v. Midnight Sun Mining

& Ditch Company, supra.

On the question of abandonment, while the proof

does not go to the extent of showing a continuous and

uninterrupted user of the appropriated waters, neither

does it disclose an absence of user except perhaps dur-

ing brief periods of a year or two in the twenties.

Mere absence of evidence of user is not in itself proof

that rthe right has been abandoned. There was no

showing such as would support a finding to that effect.

A territorial statute enacted in 1917 (§367, Com-

piled Laws of Alaska, 1933) provides in substance

that the locator of a mining claim which includes

within its boundaries both banks of a stream shall, in

the absence of any prior location and appropriation

of the waters of such stream, be entitled as against

all subsequent appropriators to the use of as much
of the waters thereof as are necessary for the mining

of his claim. To a limited extent the statute enacts

the law of riparian rights. It is clear that the statute
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has no ex post facto force. Prior to its enactment, as

we have pointed out, the doctrine of riparian rights

did not apply in the territory.

Affirmed.

Mathews, Circuit Judge (dissenting) :

This appeal is from part of a decree—the part

which was in favor of appellees and against appellant.

That part of the decree was based on a finding that

appellees and their predecessors in interest made an

appropriation of the waters of Nugget Creek prior to

the year 1917. The finding was based on nothing at all.

Appellees did not allege, prove or attempt to prove

that they or their predecessors in interest ever made

an appropriation of the waters of Nugget Creek or

any part thereof. So much of the decree as is here

appealed from should be reversed.

(Endorsed) : Opinion and Dissenting Opinion.

Piled Dec. 10, 1940. Paul P. O'Brien, Clerk.
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day of September in the year of our Lord one
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The grand jurors for the United States of

America, impaneled and sworn in the Central Di-

vision of the Southern District of California, and
inquiring for the Southern District of California,

upon their oath present

:

That

RALPH W. WAGNER,
whose full and true name, other than as herein

stated, is to the grand jurors unknown, late of the

Central Division of the Southern District of Cali-

fornia, during the calendar year 1934 and to and

including March 15, 1935, was an individual w^ho

was not married and who had no dependents: that

during all of said time the said defendant main-

tained his legal residence and principal place of

business in the City of Saugus, State of California,

within the Sixth United States Internal Revenue

Collection District of California; that during said

time his regular accounting period was on the basis

of the calendar year and not on the basis of a fiscal

year; that for the said calendar year the said de-

fendant had, derived and received a gross income

of over $5,000, computed in accordance with the

Revenue Act of 1934, c. 277, 48 Stat. 680 (and ex-

clusive of items which, under the provisions of said

Revenue Act, shall not be included in gross income

and shall be exempt from taxation), to-wit: $100,-

050.83, derived as follows, that is to say : [2]
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Profits from sales of capital assets $ 88,189.16

Income received from Mary
McDermott 11,044.29

Miscellaneous income 679.88

Income from business as astrologer 137.50

Gross Income $100,050.83

That for and during the said calendar year the

said defendant was entitled to and allowed by tlie

said Revenue Act deductions (other than those

dec?6^ions taken in computing gross income as afore-

s/ad) in the sum of to-wit: $9,276.37, and no more,

on account of the following

:

Taxes paid _ $ 126.97

Deductible losses 650.00

Bad debts 556.00

Contributions 235.00

Travel expenses 998.12

Attorney fees 35.00

Auto expenses 1,213.68

Depreciation on automobiles 447.93

Telephone and telegraph 866.28

Salary to E. Wagner 2,420.00

Office expense 49.71

Expense of managing fighter 1,495.46

Miscellaneous business expense 182.22

$9,276.37

That accordingly the said defendant had, derived

and received for said calendar year a net income
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(the gross income less the deductions allowed by
law) of, to-wit: $90,774.46, upon which said net

income, after the allowance of all credits to which

he was entitled imder the provisions of said Revenue
Act, he owed to the United States of America an

income tax of, to-wit: $26,477.49; that by reason

of the foregoing facts the said defendant, after the

close of the said calendar year and on or before

the 15th day of March, 1935, was required to make
under oath to the Collector of Internal Revenue for

the Collection District aforesaid, at Los Angeles, in

the State of California, within the Southern Ju-

dicial District of California, and within the juris-

diction of this Court, a return for the said calendar

year, stating specifically the items of his gross in-

come and the deductions and credits allowed by the

said Revenue Act, and the said defendant was fur-

ther required, on or before the 15th day of March,

1935, to pay at least [3] one-fourth of the amount

of tax so due and owing to the United States afore-

said, to the said Collector of Internal Revenue;

That the said defendant, well knowing all of the

foregoing facts, did on or about, to wit, Jime 15,

1935, at Los Angeles, in the State and Judicial Dis-

trict aforesaid, and within the jurisdiction of this

Court, wilfully, knowingly, unlawfully and feloni-

ously attempt to evade and defeat a large part of

said tax, to-wit, $25,105.79, upon his said net in-

come for the said calendar year 1934, and as means

of so wilfully, knowingly, unlawfully and feloni-

ously attempting to evade and defeat said tax, did

on or about June 15, 1935, at Los Angeles, in the
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State and Judicial District aforesaid, make under

his oath to said Collector of Internal Revenue an

income tax return for said calendar year, stating

specifically therein the items of his gross income

for said calendar year, to have been the smn of

$16,731.43, and no more, derived as follows

:

Promotional and ranching $16,731.43 and stating

specifically the items of deductions ( other than

those taken in computing the amount of gross in-

come aforesaid) allowed to him by said Revenue

Act for said calendar year to have been none and

stating- therein no other items of deductions, and

stating his net incomiC for said calendar year to

have been the sum of $16,731.43, and no more, and

showing the total tax due and payable by him for

said calendar year to have been the sum of $1,371.70,

and no more; and he, the said defendant, did then

and there pay to the said Collector the sum of

$50.00, and no more, as and for his income tax for

said calendar year 1934;

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

BEN HARRISON,
United States Attorney,

WM. FLEET PALMER,
Assistant United States

Attorney

A true bill,

A. M. BULEY,
Foreman

[Endorsed]: Filed Sep. 13, 1939. [4]
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At a stated term, to wit: The September Term,
A. D. 1939, of the District Court of the United
States of America, within and for the Central Di-

vision of the Southern District of California, held

at the Court Room thereof, in the City of Los
Angeles on Monday the 9th day of October in the

year of our Lord one thousand nine hundred and
thirty-nine.

Present

:

The Honorable: Leon R. Yankwich, District

Judge.

No. 14,061-Y Crim.

UNITED STATES OP AMERICA,
Plaintiff,

vs.

RALPH WAGNER,
Defendant.

This cause coming on for arraignment and plea

of defendant Ralph Wagner; Ralph E. Lazarus, As-

sistant U. S. Attorney, appearing for the Govern-

ment; Willed Andrews, Esq., appearing for the

defendant Ralph Wagner, who is present ; and H. E.

Snyder being present as Court Reporter:

The defendant states his true name is Ralph

Wagner, waives reading of the Indictment, enters

his plea of not guilty, and with his counsel waives

a jury trial. Attorney Andrews asks that the cause

be set for trial after the first of the year, and
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thereupon, it is ordered that the cause be, and it

hereby is, set for trial for January 30, 1940. [5]

District Court of the United States, Southern

District of California, Central Division

No. 14061 Y. Criminal indictment in 1 count for

violation of U. S. C, Title , Sees Revenue

Act of 1934.

UNITED STATES

V.

RALPH W. WAGNER

JUDGMENT AND COMMITMENT
On this 5th day of February, 1940, came the

United States Attorney, and the defendant Ralph

W. Wagner appearing in proper person, and with

counsel and

The defendant having been convicted on finding

by court of guilt on trial without jury of the of-

fense charged in the in the above-

entitled cause to wit attempting to evade and de-

feat income tax for calendar year 1934 and the

defendant being now asked whether he has any-

thing to say before judgment is pronounced against

him, and no sufficient cause being shown or appear-

ing to the Court, It Is by the Court

Ordered and Adjudged that the defendant be

hereby committed to the custody of the Attorney

General for imprisonment in an institution of the
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Penitentiary type to be designated by the Attorney

General or his authorized representative for the

l^eriod of two years and that he pay to the United

States of America a fine in the sum of $2500, and

stand committed to said institution till said fine is

paid or he is discharged therefrom by due process

of law.

It is Further Ordered that the Clerk deliver a

copy of this judgment and commitment to the

United States Marshal or other qualified ofi&cer

and that the same shall serve as the commitment

herein.

(Signed) LEON R. YANKWICH
Judge.

Filed 5th day of February 1940.

(Signed) R. S. ZIMMERMAN
Clerk.

(By) LOUIS J. SOMERS
Deputy Clerk.

[Endorsed] : Filed Feb. 5, 1940. [6]

[Title of District Court and Cause.]

NOTICE OF APPEAL

The name and address of appellant is Ralph W.

Wagner of Rancho Chihuahua, Saugus, California.

The name and address of appellant's attorneys are

W. I. Gilbert, Esq., 939 Rowan Building, and Ar-



United States of America 9

thur C. Miller and Lee A. Solomon, Esqs., 712

Chester Williams Building, Los Angeles, California.

The offense was the violation of Section 145 of

the Internal Revenue Act.

The date of judgment was February 5, 1940.

A brief description of the judgment is "Two
years in the Federal Penitentiary, together with a

fine of $2500.00, defendant to stand committed in

lieu thereof".

Name of prison where now confined if not on bail,

Los Angeles County Jail, Los Angeles, California.

I, the above named Appellant, hereby appeal to

the United States Circuit Court of Appeals for the

Ninth Circuit from the judgment above mentioned

on the grounds set forth below.

RALPH W. WAGNER,
Appellant.

Dated this Feb. 5, 1940. [7]

Grounds of Appeal

I.

That said verdict, judgment and finding of guilty

is contraiy to the evidence adduced at the trial of

said cause.

II.

That the evidence adduced at the trial is insuf-

ficient to justify said verdict, finding and judgment

of the court.

III.

That said verdict, finding and judgment is con-

trarv to law.
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IV.

Errors of the Court in the admission of testimony

offered by the United States of America in evi-

dence against this defendant.

V.

The Court did not give defendant the benefit of

the reasonable doubt to which he was legally

entitled.

VI.

The District Court erred in denying defendant

Ralph W. Wagner's motion for new trial.

VII.

The t^Val judge erred in his rulings on questions

of law and fact.

W. I. GILBERT
ARTHUR C. MILLER
LEE A. SOLOMON

By ARTHUR C. MILLER
Attorneys for Appellant

Receipt acknowledged on 6th day of Feb. 1940.

By WM. FLEET PALMER,
Asst. U. S. Atty.

[Endorsed] : Filed Feb. 6, 1940. [8]
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[Title of District Court and Cause.]

ASSIGNMENT OF ERRORS
Comes Now, Ralph Wagner, the defendant appel-

lant in the above entitled cause and in connection

with his appeal makes it known that in the records,

proceedings, judgment and sentence appealed from,

manifest error has intervened to the prejudice of

the said defendant appellant in these things to wit:

I.

That the Court erred in refusing and failing to

find the defendant not guilty at the close of the

Government's case in chief, in that the evidence

was insufficient to support a judgment of con-

viction.

II.

That the Court erred in refusing and failing to

find the defendant not guilty at the close of the

entire testimony in the case for the reason that the

evidence was insufficient to justify a finding of guilt

against the defendant.

III.

That the Court erred in considering m arriving

at its verdict and in commentating thereon con-

cerning its genuineness and effect, defendant's Ex-

hibit *'K" for iwdentification which was never re-

ceived in evidence by the Court.

W. I. GILBERT
ARTHUR C. MILLER &
LEE A. SOLOMON

By ARTHUR C. MILLER
Attorneys for Defendant

Appellant.
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Received copy of the within this 14th day of

March, 1940.

BEN HARRISON,
U S Atty

RALPH E. LAZARUS,
Ass't U S Atty

[Endorsed] : Filed Mar. 15, 1940. [9]

[Title of District Court and Cause.]

PRAECIPE

To the Clerk of Said Court:

Sir:

Please issue Transcript of Record on Appeal

consisting of Certified copy of indictment. Plea of

defendant thereto. Waiver of trial by jury, Judg-

ment and sentence. Notice of appeal. Assignments

of error, Bill of exceptions. This praecipe.

AMES PETERSON
Attorney for above named

defendant

Received Copy 5-21-40

BEN HARRISON,
U. S. Atty.

RALPH E. LAZARUS,
Ass't. U. S. Atty.

[Endorsed] : Filed May 21, 1940. [10]
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[Title of District Court and Cause.]

STIPULATION AND ORDEK
It is hereby stipulated by counsel for the respec-

tive parties that all of the exhibits introduced at

the trial of said cause shall, by the Clerk, be for-

warded to the United States Circuit Court and

be considered as part of the record on appeal.

BEN HAREISON,
United States Attorney

By WM. FLEET PALMER
Assistant United States Atty.

AMES PETERSON
Attorney for Appellant

It Is So Ordered.

LEON R. YANKWICH
[Endorsed] : Filed Jun. 3, 1940. [11]

[Title of District Court and Cause.]

CLERK'S CERTIFICATE

I, R. S. Zimmerman, Clerk of the District Court

of the United States for the Southern District of

California, do hereby certify the foregoing pages,

numbered from 1 to 11, inclusive, contain full, true

and correct copies of Indictment; Plea of Defend-

ant and Waiver of Jury Trial ; Judgment and Com-

mitment ; Notice of Appeal ; Assignments of Error,

and Praecipe, which with the Stipulation and Order

for Transmittal of Exhibits, etc., together with
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original Bill of Exceptions transmitted herewith,

and the Original Exhibits constitute the record on

appeal to the United States Circuit Court of Ap-

peals for the Ninth Circuit.

I Do Further Certify that the fees of the Clerk

for comparing, correcting and certifying the fore-

going record amount to $4.55, and that said amount

has been paid me by the Appellant herein.

Witness my hand and the Seal of the District

Court of the United States for the Southern Dis-

trict of California, this 3rd day of June, A. D. 1940.

[Seal] E. S. ZIMMERMAN,
Clerk

By EDMUND L. SMITH
Deputy Clerk [12]

[Title of District Court and Cause.]

BILL OF EXCEPTIONS

Be It Remembered, that heretofore on the 30

day of January, 1940, the above entitled cause came

on for trial before the Hon. Leon R. Yankwich, sit-

ting without a jury, Ralph Lazarus, Esq. appearing

as counsel for the United States of America, and

W. I. Gilbert, Esq. and Lee Solomon, Esq. appear-

ing as counsel for the defendant Ralph W. Wagner,

and the following proceedings were had: [13]

MAX SAMUELS,

a witness called on behalf of the government, tes-

tified as follows:
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(Testimony of Max Samuels.)

I am a deputy in the County Clerk's office and

the file that I am now producing is case No. 310594

entitled Joyce versus Riley. (This document was

marked "Government's Exhibit 1 for identifica-

tion.") I am also producing Superior Court case

No. 392661 entitled Wagner versus Ruiz. (This file

was marked ''Government's Exhibit 2 for identifi-

cation".) I am now producing Superior Court file

393689 entitled Pyle versus Wagner. (This docu-

ment was marked "Government's Exhibit 3 for

identification") I am now producing file 410940 en-

titled Ruiz versus Wagner. (This document was

marked "Government's Exhibit 4 for identifica-

tion") I am now producing Superior Court file

426303 entitled Ruiz versus Wagner. (This docu-

ment was marked "Government's Exhibit 5 for

identification") (Tr. pp. 6-8)

FRANK FICHTHALER,

a witness called on behalf of the government, tes-

tified as follows:

I am Chief of the Income Tax Division for the

6th California District and I have with me a certi-

fied copy of the partnership return of Ralph and

Ernest Wagner for the year 1934. (This document

was received in evidence and marked "Govern-

ment's Exhibit 6"). The return was filed on June

15th, 1935. I have also with me the 1934 calendar



16 Ralph Wagner vs.

(Testimony of Frank Fichthaler.)

year individual return of Ralph Wagner (This

was offered in evidence and received and marked
"Government's Exhibit 7"). It was filed on June

15, 1935. A total of $200 in income taxes were paid

in four $50 pajonents during the year 1935. (Tr.

pp. 9-11) Nothing else was paid on the income tax

liability of Ralph Wagner for the calendar year

1934. [14]

I have with me also the 1934 individual return

of Ernest Wagner. (This was offered in evidence

and marked Government's Exhibit 8 for identifica-

tion".) (Tr. p. 11)

JOSEPH McLOUGHLIN,

a witness called on behalf of the Government, tes-

tified as follows:

I am a Special Agent of the Security First Na-

tional Bank and my duty is to investigate spurious

paper passing through the bank. In response to

a subpoena, I have with me the bank file for Ralph

Wagner during the calendar year 1934. (This w^as

marked Government's Exhibit 9 for identification.)

I have also the bank file for Ernest Wagner for the

calendar year 1934. (This was marked Govern-

ment's Exhibit 10 for identification.) I have with

me the bank file for Mary McDermott for the cal-

endar year 1934. (This was marked Government's

Exhibit 11 for identification.) (Tr. pp. 14-15)
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DON WILSON,

a witness called on behalf of the Government, tes-

tified as follows:

I am a bookkeeper and stenographer and first

met the defendant Ralph Wagner in December of

1934 and was employed shortly thereafter by him.

I talked to Mr. Wagner in the latter part of De-

cember, 1934, and he told me that what he had in

mind for me was with reference to his income tax

of 1934; that he had several bills and so forth that

he wanted segregated. I went to work for him at

his ranch above Sangus and lived there. I took

certain boxes of bills that he had collected over the

past year and segregated them as to the companies

and tabulated the amounts, and made up a list of

all his expenditures from those bills. The list that

you show me is one I made in the first part of Janu-

ary of 1935. (This was marked Exhibit 12 for iden-

tification.) This list was made up for income tax

purposes [15] for the year 1934 and I had a con-

versation relative to the word "stock" appearing

therein, and I asked him for information about the

cost of the stock and Ralph Wagner told me the

cost of the various horses was the amount set out in

my list. I prepared the list marked "Checks issued

by R. M. Wagner, 1934". It was made up from

cancelled checks in the files of Ralph Wagner.

Checks totaling $609.00 made out to William H.

Eaton were entered on my list under the name

of H. Eaton. (These checks were marked Govern-

ment's Exhibit 14 for identification.) (Tr. pp. 20-
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22) The four checks which you show me totaling

$44 and made payable to Paul McPherson were

listed. (These four checks were marked Govern-

ment's Exhibit 15 for identification.) I listed the

check to R. J. Kimbrough in the amount of $150.

(This was marked Government's Exhibit 16 for

identification.) I listed the check made out to

Franz Hammel for the amount of $100. (This was

marked Government's Exhibit 17 for identifica-

tion.) I have seen the list entitled '^ Ralph and

Ernest Wagner, Cash Disbursements" before. It

is in my handwriting. (This was marked Govern-

ment's Exhibit 18 for identification.) (Tr. pp. 24-

26) None of the notations as to what the checks

were purportedly given for are in my handwriting.

The list that you now show me headed "Livestock"

is made out in my writing and I had a conversation

with Ralph Wagner at the time the list was made

out. (Tr. p. 27) I had to ask Ralph Wagner the

value of the stock he had on the ranch and from

information I gathered from him I was able to put

the value of the stock. (This was marked Gov-

ernment's Exhibit 19 for identification.)
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HARLAN MOORE,

a witness called on behalf of the Government, tes-

tified as follows:

I am a certified public accountant and I know

the defendant Ralph Wagner. I met him on his

ranch near Saugus early in March, 1935, and ob-

tained information from which to file a return. The

file that I have is for Ralph Wagner for the year

1934. [16] (This file was marked Government's

Exhibit 20 for identification.) I prepared the in-

come tax returns w^hich have been marked as "Gov-

ernment's Exhibits 6 and 7". At the time I first

talked to Wagner he said he had sold some shares

of stock to some people named Pyle for about

$84,000 and had sold to another person some stock

for $9900, and had received from Annie Looser

$3000 and had received from Mary McDermott to

hold for her $11,573.70 and had sold some claims

of stock for about $12,000 (Tr. pp. 29-31). The

sheet of paper that you show me that has been

marked "Government's Exhibit 12 for identifica-

tion" was received the first time I talked to Dr.

Wagner.

Mr. Lazarus: I ask that this be introduced in

evidence at this time.

Mr. Gilbert: Objected to on the ground it is

immaterial. The witness said he didn't use them

in making up the return. (Tr. p. 32)

Mr. Lazarus: I think, your Honor, that that

paper has certain statements relative to the price

of stock, which is one of the things that the Gov-
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ernment is going to bring into issue in this case,

and it was turned over by Dr. Wagner to the wit-

ness. (Tr. p. 32)

The Court: Why don't you offer the first page

only?

Mr. Gilbert : We offer the same objection, if your

Honor pleases. It is wholly immaterial.

The Court: Overruled.

Mr. Lazarus: I offer, then, the first page.

The Court: It may be received as Government's

Exhibit No. 12. (Tr. pp. 32-33)

(The witness continuing) : The list you are

showing me headed "Cash Disbursements" and

which was marked Government's Exhibit 18, was

brought into my office by Don Wilson.

Mr, Lazarus: I ask that this be received in evi-

dence at this time.

The Court: All right. It will be received.

The Clerk: Government's Exhibit 18. (Tr. p. 3.)

Government's Exhibit 13 for identification I re-

ceived from Mr. Wagner or from Mr. Wilson for

Mr. Wagner. (This was received as Government's

Exhibit 13.) On Government's Exhibit [17] 13 my
handwriting comprises all the principal notations

running after or interlined with the typewritten

statement and they represent an allocation of ex-

penses and came from information obtained from

Ralph and Ernest Wagner. (Tr. p. 34)

With reference to Government's Exhibit 6, which

is the partnership income tax return, the figures on
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the schedule marked "C-4" and entitled "Sale of

Seven (7) claims to William Scott Pyle, $6000",

comes from information received by me from Mr.

Wagner. (Tr. p. 35) In my first conversation he

told me it was about $12,000.

With reference to the figure on the tax return.

Schedule C-4, which is marked "Less: Cost Pur-

chased from J. W. Van Winkle about April 1934,

$1200", that was given to me by Ralph Wagner on

the 14th of June. On the same schedule C-4, the

item "Traveling Expenses, $6804.98", came from a

schedule of cash disbursements we had around here

some place. That is to say. Government's Exhibit

18, and the item of "Entertainment, $1100", came

from the same schedule. There were no vouchers

to support the traveling expenses. I did not ask

for any vouchers for the smn entered as Entertain-

ment because I did not suppose there could be any

for cash disbursements. With reference to the item

marked "Traveling and Miscellaneous" totaling

$1651, they came from the list of checks which has

been marked Government's Exhibit 13. There were

supposedly vouchers underlying it. With refer-

ence to the item marked "Mine Expenses, $18,-

169.10", that came from the same list of checks

issued by R. W. Wagner, but I did not examine

any vouchers. I took it from this list of checks

as it appeared. I did not examine the checks them-

selves so I do not know whether or not they were

all for the year 1934. (Tr. pp. 36-37)
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With reference to page ''C-5" on the partnership

return, the item of $3664 was arrived at from a

variety of sources, the first of which was this list

of checks and the second being [18] this list of cash

disbursements, and the third being from a bank ac-

count of Ernest Wagner. I did have some bills

from a Packard dealer that referred to repairs.

However, there was no verification made of the

amounts from these lists at all. With reference to

the item marked "Telephone and Telegraph, $1,-

732.56", $632 came from this list of checks, Exhibit

L3, and $1100 from the cash disbursements report

of Ralph W. Wagner and Ernest Wagner. I saw no

vouchers to support these figures. With reference

to Schedule C-6, wherein is listed "Clifford E.

Fox", Loan, No Assets, Note dated January 22,

1934, Duo November 22, 1934, $100", and listed as

a bad debt, I had certain notes in my possession at

the time this schedule had been prepared that had

been given to me by Mr. Wagner, and the statement

that they were bad and the reason why they were

bad was given to me by Mr. Wagner. A discussion

was had shortly before filing the return in June,

1935. This note for $100 signed by Clifford E. Fox

was the one I refer to in the income tax return

under the listing of bad debts. (This was received

in evidence as Government's Exhibit 21) (Tr. pp.

38-40)

With reference to the name "Frank Pettinger"

and the note for $800, Mr. Wagner told me that it
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was a loan and the man was bankrupt. The note

you show me dated July 10, 1934, is the one to which

we are referring. (This note was received in evi-

dence as Gov. Exhibit 22.) With reference to the

item listed under bad debts, ''Charles Wagner,

Loan, November 30, 1934, Unable to Pay, No
Assets", Mr. Wagner told me he was a relative,

that it was not a gift, it was a loan; that they had

become estranged and that it was uncollectible and

probably bad in the year claimed. I also talked with

Mr. Wagner about the item of $7500 in the bad'

debts schedule marked "Helen Rogers". Mr. Wag-
ner said it was for money advanced and that con-

sequently it was a bad debt. With reference to the

item listed under ''Schedule F","C-6", Bad Debts,"

"H. Eaton, Loan, Shipped, $609", the figures come

originally from Item 39 on this list of checks issued

by R. W. Wagner, Government's Exhibit 13. [19]

At the time of our discussion, it was remarked

that it was a loan, and that it was a bad loan, and

when this schedule of bad debts was prepared he

stated that the man had skipped, and he was unable

to collect. (Tr. pp. 42-43).

The item marked "Frank Hammel, Loan, Miss-

ing, $100", came from this same list of checks writ-

ten by Ralph Wagner and he stated it was bad.

(Tr. p. 44).

With reference to the item marked on the same

list "Mr. Kimbro, $150", that came from the same

list of checks written by Ralph Wagner and my
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schedule was erroneous to the extent that it was

not a loan to Kimbrough, but it was a loan to some-

body by the name of Epper, and it was bad.

With reference to the "Paul McPherson Loan,

Skipped $44," Ralph Wagner told me it was a loan

and I have marked on here, I see, "Eaton, Bad
Loan". (Tr. p. 45)

Referring to the item marked "D. Miller, Loan,

No Assets, $300", I was told that it was a loan and

was bad. I apparently was told that the Frank

Pettinger loan was bad. (Tr. p. 45)

With reference to the item marked "William

Scott Pyle, Loan, Suit Filed, $100", I was told it

was uncollectible.

With reference to the last item on Schedule F,

marked "Mrs. Pettinger, Note, No Assets, $1808"

that came from oral information from Mr. Wagner.

All these conversations relative to the bad debts

were had shortly before the return was filed on

June 15, 1935. (Tr. p. 47)

With reference to an item in Schedule C-10,

marked "Cost of Temporary Stables, $1400", that

came from this list of cash disbursements. Exhibit

18. I talked with Mr. Wagner and he said that he

had purchased certain valuable horses and it was

necessary to house them, and it would be more

economical to build a cheap shelter for them on some

property in Burbank, and when the ranch was

completed to tear it down and destroy it. He stated
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that had been done and there was no salvage of

any consequence. He told me the cost was $1400

and that this amoimt was paid in cash. (Tr. p. 48)

The Court: Was there any physical sign of its

existence ?

The Witness: I never went to the property in

Burbank to see. [20] I did see the horses, however.

(Tr. p. 48)

Turning to schedule marked ''C-14", it is the

usual schedule calculating the depreciation for

items that are depreciable and chargeable against

income. The first column represents the name and

ty])e of article being depreciated; the second col-

umn the date of purchase ; the third column the age

when acquired; the fourth column is the probable

life; the fifth column, the cost; the sixth column,

any additions to the capital asset being depreciated;

colunm 7 would be the depreciation accumulated

m prior years; and column 8 would be the depre-

ciation taken in the current year, the current tax

return. On these i)articulai* /items it was arri^^ed

at by taking the cost and dividing by the number

of years that would be their natural useful life

to Mr. Wagner. In order to arrive at the deprecia-

tion you have to have the cost and some reasonable

estimate of the useful life of the horse. (This

schedule was received as Government's Exhibit

19.) (Tr. pp. 49-50)

The $500 figure I put down for the cost of the

horse Calumet Dotty was the cost on the oral in-
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formation I received, and I depreciated it over

an eight year period $50 a year. I sent over this

schedule to determine the cost with Ralph and

Ernest Wagner early in March during the prepara-

tion of the return. With reference to the horse

Bert Abbe, the price given for that horse $8500

came from oral information furnished by either

Ralph or Ernest Wagner (Tr. pp. 50-51). I took

$1875 depreciation on that horse. The normal de-

preciation would be $875, but it had a special value

because it was a prize winning trotting horse and

had been injured. I do not know which of the

Wagners told me this. (Tr. p. 53)

With reference to the item $300 for the mare

Maxine Express, that came from oral information

given by the Wagners jointly. The figure of $300

on the mare Polly O 'Donna came from the same

source. Also the mare Annabelle Watts $500, the

same. The same information was obtained relative

to Evening Son, $3500, and the same as to the mare

Jean Morris $3500, and the same as to the mare

Vide McKinney, $500, and the same as to the mare

Valencia Dona, $500. I recall writing this oral in-

formation down on [21] Government's Exhibit 19.

They were present when I wrote it down.

The total amount of money deposited in Ralph

Wagner's bank account in 1934 was $120,428.05.

The amount of money deposited in Ernest Wagner's

account in 1934 was $15,262.28. The checks made

out to Ralp Wagner for the year 1934 totalled
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$28,988. The total for the checks made out to Er-

nest Wagner personally for the year 1934 was

$2708. I did not list in my income tax return for

the year 1934 any income from Mary McDermott.

The list of deposits from Mary McDermott during

the year 1934 totalled $16,238. (Tr. pp. 55-59).

Cross Examination

By Mr. Gilbert

This Avas the first income tax return I made out

for Mr. Wagner. I was first approached in March,

1935. Mr. Ruiz, an attorney, told me he was attor-

ney for the Wagners and asked me some questions.

I remember he asked me if a person had an income

of around $100,000 if he necessarily had to file a

tax return. My answer of course was Yes. The

Wa.t^ners discussed generally the way they con-

ducted their business and told me they considered

themselves partners (Tr. pp. 59-60). They told

me Ruiz was their attorney and I did ask Ruiz

if he considered their relationshij) a partnershij)

and he said he thought it w^as. (Tr. p. 61)

I remember Ernest Wagner told me about the

wells they had on the ranch that didn't bring in

water and constituted a loss. The only item I have

of disbursements by Ralph W. Wagner to Ernest

Wagner is a total item which might be an accumu-

lation of checks. (Tr. pp. 62-63) The amount was

$12,400. I have a record of the check for $1000

dated June 29, 1934 and I have a record of a de-



28 Ralph Wagner vs.

(Testimony of Harlan Moore.)

posit on December 5, 1934 of $9900 in Ernest

Wagner's accoimt. It was a check drawn at the

Security First [22] National Bank and deposited

to Ernest Wagner's account. I have a deposit slip

covering a check dated August 5, 1934 in favor of

Ernest Wagner for $1000. I have no record of the

check you are showing me dated May 10, 1933 for

$1300 in favor of Ernest Wagner. (Whereupon the

check dated August 5, 1934 for $1000, the check

dated November 20, 1934 for $9900, and the check

dated June 20, 1934, for $1000, were received in

evidence and marked Defendant's Exhibit "A".)

(Tr pp. 64-66)

With reference to the $16,000 received from Mary

McDermott, I was advised that it was a loan. I

remember a discussion about the partnership and

I naturally pointed out that if it was a partner-

ship it would be better from their tax standpoint,

but I can't remember definitely whether they men-

tioned to me the advantages of returning a part-

nership return. The discussion arose when they

mentioned the partnership (Tr. p. 66-67). Mr. Ruiz

gave me no instructions at all.

The Court: The specific question is, did they

direct you to file a partnership return or not, or

did you just discuss with them and then, when you

became satisfied, on talking to them and Mr. Ruiz

that, in their opinion, it was, then you said, "I

am going to file a partnership return." That is

very important because the Government contends
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that there was no partnership, and that the idea of

a partnership arose in the mind of the defendant

with the idea of defrauding the Government. So it

is veiy important to know who mentioned the part-

nership first, and who finally made the decision to

file it as a partnership return.

The Witness: Well, the final decision was made

by Mr. Wagner, Ralp Wagner.

The Court: Well, after you came back from

talking to Ruiz about the partnership, did you ask

for any supporting data as to the existence of a

partnership, checks or agreemes or a showing of

division of profits, or share of losses, or any of [23]

the elements of a partnership?

The Witness: I still wouldn't know. I am not

adequate to judge whether a partnership is a part-

nership or a single proprietorship.

The Court : In other words, you took their state-

ments that it Avas, and then decided to make the

return as a partnership?

The Witness: Their statement that it is a part-

nership is sufficient for me to follow their instruc-

tions to file a partnership return.

The Court: In this case you also had the state-

ment of the attorney?

The Witness: In this case it was corroborated

by Mr. Ruiz. Ralp Wagner instructed me to make

a ])artnership return.

The Court: Did you find original books or bills

or any indication that they were sharing the profits
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and losses which, of course, is one of the funda-

mentals of a partnership?

Witness: They didn't maintain any books of

record in 1934. There were indications that bills

were addressed either to Ralp Wagner or Ernest

Wagner, those that I saw. But I didn't make any

detailed investigation.

The Court: Did you find any bills addressed to

both of them?

The Witness: I can't remember.

The Court: All right. (Tr. pp. 69-70)

(The witness continuing)

The final determination on the bad debts was

with Ralph Wagner and with reference to the

schedules entitled "Repairs and Depreciation",

that was with both Ernest and Ralph Wagner. It

w^as Ralp Wagner who told me which bad debts

were listed. (Tr. 71-72) With reference to the

amount of $16,000 received from Mary McDermott

in 1934, I was told that it was a loan by Ralph

Wagner. I wasn't shown any note or anything of

the sort; had nothing to do with Mrs. McDermott.

(Tr. pp. 74-75) [24]

Recross Examination

By Mr. Gilbert

:

Q. Directing your attention to the questions

asked by his Honor and by the Assistant United

States Attorney on redirect, I will get you to ex-

amine this affidavit and state whether or not you
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signed it, swore to it, and read it over before you

did sign it.

A. (Examining document) I signed it. It is

notarized and apparently I did, yes.

Q. Will you examine it and state whether you

read it over before you signed it and swore to it.

A. I did.

Mr. Gilbert: We offer this in evidence, if your

Honor please, as a matter of impeachment.

The Court: All right. It may be received.

The Clerk: Exhibit B. (Received in evidence

as Defendant's Ex. B.) (In explanation on re-

cross-examination, witness explained that his affi-

davit only meant that the instructions to prepare

the tax return on partnership basis came from Mr.

Wagner.) (Tr. p. 79)

Redirect Examination

By Mr. Lazarus:

I have here a recorded receipt from Ralph Wag-
ner to William Scott Pyle. I ask that that be

marked for identification. It comes from the Supe-

rior Court as an exhibit in the Superior Court File

No. 393689. (This document was marked Govern-

ment's Exhibit 24 for identification.)

Mr. Lazarus: Will you stipulate, Mr. Gilbert,

that this is the receipt signed by the defendant

Ralph Wagner?

Mr. Gilbert: I will make no stipulation and I

don't know that I will put the defendant on the

stand.
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The Court: I beg your pardon'?

Mr. Gilbert: He asked me to make a stipulation

as to the verity of the signature, which I would

not make, and cannot make.

The Court: Oh, no. (Tr. pp. 81-82) [25]

J. W. VAN WINKLE,

a witness called on behalf of the Government, testi-

fied as follows:

My occupation is mining and in 1934 I was presi-

dent and manager of the Goldfield Yellow Cat

Mining Company. I have known the defendant

since November 1932 and had my first dealings

with Ralp Wagner during the year 1934. He wired

me to come to Los Angeles and I met him in Los

Angeles at the Hotel Cecil—I think in May of

1934, and he shook hands with me and pulled out

a roll of bills and counted out $100 and said to me,

"You better wire that to Mrs. Van Winkle. She

might need some money before you get back."

"Well," I says, "Mr. Hankammer, he needs money

just as bad as she does, I will tell you what I will

do: I will wire Mr. Hankammer $50 and my wife

$50." The day before I left he gave me another

$100 and the day I left he gave me a certified check

for $1300. (Tr. pp. 82-85). He told me to get right

back up to Nevada and start the Yellow Cat mine

running and he says, "Put the men to work ri/ht
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away quick." and he says, "I want you—then I

will be up there in two or three days and we will

hold a meeting, and I want you to put me in as

vice-president and director of the company, but

the first thing to do is to get the mine working."

(Tr. p. 87)

Altogether on my trip to Los Angeles I got

$1500.

The legal document you are now showing me en-

titled Memorandum Agreement I recognize and

both my signature and Mr. Wagner's are on it.

It was signed at Captain Rowson's office in Reno.

Mr. Lazarus : At this time I offer this memoran-

dum of agreement in evidence.

Mr. Gilbert: Objected to as entirely incompe-

tent, irrelevant and immaterial.

The Court : Was this particular transaction re-

ported in the return?

Mr. Lazarus: Yes, your Honor, under mine

expense. (Tr. p. 88) [26]

The Court: All right. Overruled. (This docu-

ment was received in evidence and marked Gov-

ernment's Exhibit 25.) (Tr. pp. 88-89)

I saw Mr. Ralph Wagner up at the mine in 1934.

I had full charge of the mine and we called a meeft-

ing at Goldfield and put him into the company as

vice-president and director. I saw Ernest Wagner

up at the mine in 1924, but he never told me what

he wanted me to do around there. I sold six mining
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claims to Ealph Wagner during the year 1934 for

$1000 and another one for $50. (Tr. pp. 90-91)

Cross Examination

By Mr. Gilbert:

I didn't get $1200 for the claims sold Wagner;

I got $1000. The checks that you show me totalling

$2455 and also an additional $100 to my wife, were

endorsed by me and I received the money for them.

(Tr. p. 92) (These checks were received in evi-

dence as Defendant's Exhibit C.)

I wrote to Mr. Ralph Wagner the letter you hand

me bearing date of December 8, 1939 (Defendant's

Exhibit D). He owed me $1137.50 and that's what

I wanted to talk over with him.

Q. The thing I want to find out is how many

shares of stock you sold Mr. Wagner personally in

1934 and how much money he paid you for those

shares.

A. Well, put down 8000 shares, and 5750 shares,

and add that up.

Q. That is 13,750 shares. (Tr. p. 100)

During the year 1934 Ralph Wagner paid me

$1250 for that stock. (Tr. p. 101)

Recross Examination

I wrote the letter dated April 10, 1936. (This

document was received in evidence and marked De-

fendant's Exhibit F.) (Tr. p. 104). [27]
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AUGUST HANKAMMER,
a witness called on behalf of the Government, testi-

fied as follows:

I was secretary of the Goldfield Yellow Cat Min-

ing- Company in 1934 and ke})t the books. The

ledger shows Ralph Wagner put $15,800 in the

mine, during the year 1934. There was no other

amoimt put in the company by Ralph Wagner dur-

ing the year 1934.

Mr. Lazarus: I offer the journal in evidence as

Government's Exhibit 27. (The ledger w^as ad-

mitted in evidence as Gov. Ex. 26.)

Mr. Gilbert: To which we object as incompe-

tent, irrelevant and immaterial, hearsay and no

foundation laid.

The Court: Overruled. (This document was re-

ceived in evidence as Government's Exhibit 27.)

(Tr. pp. 108-109)

(The Avitness continuing)

From the books before me, Government's Ex-

hibits 26 and 27, the dates of payments credited to

Mr. Ralph Wagner by the Goldfield Yellow Cat

Mine are as follows:

April 27th, $200; April 30th, $1300; May 14th,

$500; May 25th, $500; June 4th, $500; June 14th,

$800; July 2nd, $2000; July 22nd, $500; August

22nd, $1000; August 28th, $500; September 14th,

$1000; October 1st, $1000; October 15th, $3000;

November 19th, $2000 ; December 12th, $1000. That

was the last payment in '34. (Tr. pp. 109)
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I first posted these amounts in the journal and

from the journal they went into the ledger. All of

the checks were checks of Ralph Wagner and I had

no dealings with Ernest Wagner (Tr. p. 111).

The Court: I am going to ask one question or

two. Who was operating the mine, you and Mr.

Van Winkle?

The Witness: Yes.

The Court: Did you have a foreman'?

The Witness: Yes. [28]

The Court: And you paid out the moneys that

came in, you paid the expenses for running the

place ?

The Witness: Yes, sir.

The Court: No money went to the mine except

as went through your hands ?

The Witness : That is right.

The Court : Is that a face %

The Witness : That is right.

The Court : All this time Mr. Wagner was resid-

ing in California and was just coming up once in a

while, is that correct?

The Witness: Yes.

The Court: I am beginning to get a picture. It

takes a day or so in a case like this to see what it

is all about. (Tr. pp. 111-112)

(The witness continuing) I was in charge of the

stock transfer book of the corporation. There is a

notation where the 8000 shares were transferred
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that he sold to Mr. Wagner, but they were trans-

ferred to Mrs. Pyle. I recall talking to Mr. Wagner
about it and he told me to transfer to Mrs. Pyle

from Mr. Van Winkle. There is no record show-

ing the amount of money paid from Mr. Wagner to

Mr. Van Winkle for those shares of stock. (Tr. p.

112) Referring to certificate No. 133 for 2000 shares

of stock, that was transferred on August 23, 1934.

Mr. Lazarus: I would like to offer this stock

transfer book in evidence as Government's next

exhibit.

The Court : It may be received.

The Clerk: Exhibit 28. (Tr. p. 114)

Cross Examination

By Mr. Gilbert

:

Q. You say your records show that Mr. Wagner

put in $15,800"? [29] A. Yes sir.

Q. And that is all he put in?

A. In that year.

Q. In 1934? A. 1934.

Q. Will you examine your records and see if

you have an item of $2850 about May 9, 1934?

A. (Examining document) May 9th?

Q. Yes. A. No, sir.

Q. Sir? A. No, sir.

Q. Now, at and about May 22nd, 1934, you

changed the capitalization, didn't you?

A. I don't remember what time it was. (Exam-

ining document) Yes, that's it.
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Q. Now, in view of the difference between $15,-

900 and $18,169, will you examine that check and
see if you don't recognize it as a check for $2850
for which you haven't the slightest record that it

was paid to the income tax collector for internal

revenue stamps'?

A. I don't know anything about it.

Q. You don't know anything about it?

A. No, sir.

Q. You do know that the revenue stamps were

put on ? A. Yes.

Q. Show me where they were paid by your books.

A. Well, I don't think there is a record in the

books.

Q. No. Don't you know that Mr. Ralph Wagner
paid the internal revenue collector $2850, Mr. F. L.

Douglas ? Don 't you know that ?

A. Yes, I remember now. [30]

Q. Yes.

We offer this check in evidence, if your Honor

please.

Tlie Couii:: It may be received.

Mr. Lazarus: If the court please, prior to the

receipt of that check in evidence, the Government

would like to move to strike all the examination of

Mr. Hankammer with reference to this check made

out to the collector, and move that it not be received

in evidence. It has nothing to do with the cross

examination of mine expenses. Right under "Mine

Expense" is listed "Transfer Stamps, $2850,"
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which has been deducted as a separate item. It has

nothing whatever to do with the mining expenses

w^hich is listed separately on the income tax return.

I move that this whole examination be stricken

as immaterial and not tending to prove anything.

The Court: Well, I think it may have bearing

on one proposition only, that there may be other

expenditures which are not reflected in the books.

Mr. Lazarus: That is made out to the collector.

The Court: That doesn't make any difference,

as long as it is made out for the benefit of the mine

or of the associates in the mine. It has a bearing.

Mr. Lazarus: If the Court please, it is listed

separately in the tax return. On page C-4 of the

tax return is the item "Mine Expense, $18,169.10,"

and right under that is the item "Stock Transfer

Stamps, $2,850" separately.

Now, we aren't examining anything but

The Court (Interrupting) : Overruled.

I know how these turn out. Before you get

through you will have your accountants uj) there,

and you will make a complete return, and then you

will have all sorts of things. I know how these cases

end up. And the other side will have the same

thing, so a few more figures more or less don't

hui-t us to [31] start with, because the accountants

will bring them all in when we get through. Over-

ruled.

The Clerk: Defendant's Exhibit G. (Tr. pp.

114-117)
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(The witness) I have no record for the item

in the books of $185 on May 17, 1934, to Mr. Turner,

mining engineer, nor for $30 on June 30th to the

same man. We had an attorney by the name of

Walter Rowson, but I find no record in the books

of a check dated May 9th for $250, May 25th for

$200, May 9th for $200, and also one for May 9th

for $1500. (Tr. pp. 118-119)

Mr. Gilbert: We offer these four checks in

evidence.

The Court : They may be received as one ex-

hibit.

The Clerk: Defendant's Exhibit J. (Tr. p. 119)

PAUL EATON McPHERSON,

a witness called by the government, testified as

follows

:

I am technical adviser on race horse pictures

and I work in the pari-mutuel as a seller in the

race track at Santa Anita. I have known the de-

fendant Ralph Wagner for eight or nine years and

had some business dealings with him in 1934. He
knew me by two names, as Paul E. McPherson and

William H. Eaton. He called me Paul. I borrowed

$50 in 1934 from Ralph Wagner and repaid it

about three weeks afterwards, and the four checks

totalling $44 that you now show me were not on

account of money borrowed from Ralph Wagner
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but were for various pieces of equipment which I

sell, horse equipment. (Tr. pp. 120-122) (Where-

upon Government's Exhibit 15 for identification

was received in evidence.)

I heard from Ralph Wagner in 1935. All through

the year continually we have never been out of

touch with one another. Ralph Wagner never at

any time asked me for any money that he claimed

I owed him. In the latter part of 1933 I talked with

Mr. Wagner in Burbank about some horses he was

interested [32] in purchasing and during the year

1934 purchased some horses for Mr. Wagner. In

1933 I purchased a horse name Vide McKinney

for Mr. Wagner. I also purchased the horse named

Calumet Dotty. I told Mr. Wagner I knew a man

in Pomona who had several horses and that among

them were two well bred mares, and I told Mr.

Wagner that this man would take $150 for the

mare. Vide McKinney. I paid him $150 and Mr.

Wagner gave me a check for $175. This is the check

which Mr. Wagner gave me. (This was received

in evidence as Government's Exhibit 29 after being

removed from the group of 6 checks to W. H.

Eaton totaling $609.00 which had been marked

Government's Exhibit 14 for identification.) I also

talked with Mr. Wagner about the mare Calumet

Dotty and told him that the mare could be bought

for $225. The check which you show me made out
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to Wm. H. Eaton and signed by Ralph Wagner
in the amount of $225 is a check given to me by

Ralph WagTier for the mare Calumet Dotty. (This

check was received in evidence as Government's

Exhibit 30 after being withdrawn from Govern-

ment's Exhibit 14 for identification which was a

group of 6 checks totaling $609.00 made out to

W. H. Eaton.) (Tr. p. 133) I also talked to Mr.

Wagner early in January 1934 about the horse Bert

Abbe. I said the horse had originally cost in the

neighborhood of $2800, but could be bought for

around $750 or less. Ralph Wagner went to Po-

mona with me and worked out a deal to buy the

horse for $550 from Mr. Sherry. I sent down a

few days later and paid Sherry with a check given

to me by Ralph Wagner. I was to be paid $100.

Mr. Sherry cashed the check and gave me my $100

commission. I talked with Mr. Wagner about the

mares Polly O 'Donna, Mabel Cincofield, Suitus and

Virginia O. I told him that I heard that a man
had recently bought four mares at a sheriff's sale

and would sell them for the pasture bill of $200,

and I told him in my opinion they w^ere worth four

or five times as much as they were asking for them.

I afterwards bought these mares for Ralph Wagner

from Revel English. (Tr. 123-137)

The three checks that you show me have been

marked for identification as part of Government's

Exhibit 14, all signed by [33] Ralph Wagner, were
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the checks given to me by Ralph Wagner and were

given in payment for these four mares. (Tr. p. 141)

(These checks were received in evidence and marked

Government's Exhibit 31.) The $9 check that you

show me which was part of the Government's Ex-

hibit 14 for identification could have been a tire

for a car or a piece of harness or something of that

nature. (This check in the sum of $9 was received

in evidence as Government's Exhibit 32.) I never

borrowed $609 from Ralph Wagner in the name of

William H. Eaton. I have seen the note which you

show me, which is Government's Exhibit 21, and it

w^as signed in my presence. We had sold to Clifford

E. Fox the mare Virginia O for $100. At the time

of the deal he paid $10 and I drew up a note for

him to sign. Mr. Wagner said make it out to both

of us, you and myself, and this was done. I turned

the note over to Mr. Wagner. Mr. Fox paid off

the note and I gave half of it to Mr. Wagner. The

note w^as for $100. I never told Mr. Wagner that

it was a bad debt. I never bought any horses or

equipment for Ernest Wagner. My dealings were

with Ralph Wagner. (Tr. pp. 141-144)

Cross Examination

By Mr. Gilbert:

I don't know that Mr. Ralph Wagner gave me
the money to pay for the horse and that I took it

and gave the money for it. (Tr. p. 147) All I recall

is getting a check from him. (Tr. p. 148)
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RAY SHERRY,

called as a witness on behalf of the Government,

testified as follows:

In 1934 I had a riding academy in Pomona
and in the early part of 1934, Mr. Paul Mc-

Pherson introduced the defendant Wagner to me
and McPherson and Ralph Wagner came to my
place and asked me what I would take for the horse

Bert Abbe. I told him as I needed money I would

take $550 for the horse, and Mr. Wagner sent the

check down to McPherson two days later and got

the horse. I cashed the check and gave Mr. Mc-

Pherson his $100 commission. There was nothing

said about paying $2500 for this horse. (Tr. pp.

152-153). There was no bill of sale given for the

horse. [34]

The Court: Does that bear your signature?

The Witness: No, suv.

Tlie Court : All right.

By Mr. Lazarus:

Q. Does this appear to be your signature to

you?

A. It looks somewhat like it, but it is not for

that amount of money.

Mr. Gilbert: I move to exclude all the statement

except the signature part.

The Court: Yes, strike that out.

Just a minute. We will do a little writing here.

Write your signature here, write your name the

w^ay you write it usually, the way you sign it.

The Witness: (Writing signature as requested.)
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The Court: All right. That may be received as

an exemplar of writing as the Court's Exhibit.

The Clerk: Court's Exhibit No. 1. (The docu-

ment referred to was received in evidence and

marked Court's Exhibit No. 1)

Mr. Lazarus: No further questions.

Mr. Gilbert: May I see it after it is marked?

The Court: Just before you get it—I forgot

that this was signed in pencil. Do the same thing

right below here with pencil.

The Witness : (Writing)

The Court : All right. That is still a part of the

Court's Exhibit No. 1. All right, Mr. Gilbert. (The

document was passed to Mr. Gilbert.) (Tr. pp.

153-154) [35]

JOHN EPPER,

a witness called on behalf of the Government, testi-

fied as follows:

I am a horseman and am working for the motion

pictures as a stunt man. In 1934 I was working at

the Glendale Riding Academy. I met Mr. Wagner

in 1934. My first business deal with Ralph Wagiier

was when I sold him a horse. As I remember now

the amount w^as around $125. I was paid a commis-

sion of 10%. However, the check that you show me
is in the sum of $150, which refreshes my recol-

lection, the amount was evidently $150. (p. 164)
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I received 10% out of that amount. (This check

was received in evidence as Government's Exhibit

16.) (Tr. pp. 159-160, Vol. II.) I recall a conver-

sation with Ralph Wagner regarding a mare Va-

lencia Dona. Ernest Wagner was present. I went

to Wagner and told him about the mare. I said

I had deposited $50 and intended to purchase a

mare for $450 and when this was due I didn't have

the money. Mr. Wagner seemed to be interested

and gave me a check for $350 and an additional

$100 in cash and told me to purchase the horse.

(Vol. II, pp. 164-166) The check which you show

me is the check I have been referring to. (Received

in evidence as Government's Exhibit 33.) The total

cost to Wagner was $400. On several occasions I

went up to the ranch. Ralph Wagner never di-

rectly made any statement to me regarding the

ownership of the ranch. He indirectly mentioned

to me to go up to his ranch and put the piling in

to stop the neighbors from going through. I don't

believe I had direct dealings with Ernest Wagner.

(Tr. Vol. II, pp. 166-169.)

Cross Examination

The bill of sale dated August, 1934, does not re-

fresh my recollection that there was $450 in cash

paid. There was a check for $300 and cash of $100.

The receipt that you hand me I gave to Mr. Wag-

ner. (This was received in evidence as Defendant's

Exhibit M.) The check for $100 dated July 17th
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was a cash loan made to me by Mr. Wagner. I paid

it back. (This check was marked Defendant's Ex-

hibit O.) [36]

REVEL ENGLISH,

called as a witness on behalf of the Government,

testified as follows:

I am a farmer and stockman. I had occasionally

sold horses in 1934. I am acquainted with Paul

McPherson and in the year 1934 I w^as not the

owner of a mare Valencia Donna, but had that mare

in my possession and sold her in July, 1934 to John

Epper for $450.00 (Vol. II, Tr. p. 178). $150 was

paid in cash and $300 in the check in evidence as

Government's Exhibit 33, which check was signed

by R. Waldo Wagner.

THOMAS CRAWFORD,

a witness called in behalf of the Government, testi-

fied as follows:

I sold a mare named Vide McKinney to Paul

McPherson in 1933. I am acquainted with Ralph

Wagner and talked to him about the mare Anna-

belle Watts and told him I would take $300 for

her. The check for $300 that you show me Mr.

Wagner gave me as total payment for Annabelle

Watts. (This check was offered in evidence as Gov-

ernment's Exhibit 34.) (Tr. Vol. II, p. 179-180).
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FRANK REES,

a witness called on behalf of the Government, testi-

fied as follows:

I am a horse trainer and I met Ralph Wagner in

June, 1927 or 1928, and was employed by him as

a horse trainer in 1934, and went back East in the

month of November, 1934, taking with me about

$4000, part in cash and part in cashier's checks

to purchase horses. When I went back East in

1934 I bought the horses Evening Sun and Jean

Morris. I paid $800 for Evening Sim and paid it in

cash, and I paid $800 for the horse Jean Morris,

and shipped them to the Pomona race track. (Tr.

Vol. II, pp. 185-187.)

Cross Examination

By Mr. Gilbert:

I followed the horses out here. I don't know what

the freight bill was on the horses. The freight on

the horses was somewhere around $300.00 together.

[37]

CLIFFORD FOX,

a witness called on behalf of the Government, tes-

tified as follows:

I am a caretaker, and bought a mare from Ralph

Wagner in 1934; her name was Virginia O. The

note you show me for $100 I signed and paid the

note within ten or eleven months. I paid it to
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Paul McPherson. Ralph Wagner never demanded

$100 or any portion of that from me, I never got

the note back. It was left where I made the note,

at Mr. Wagner's residence at Burbank. (Tr. Vol.

II, pp. 194-195) During 1934 and 1935 I at all

times lived at 4546 Lankershim Blvd., North Holly-

wood. (Tr. p. 196)

FRANZ HAMMEL,

a witness called on behalf of the Government, tes-

tified as follows:

My occupation is that of mining and I owTied

about 2800 shares of stock in the Goldfield Yellow

Cat Mining Company in 1934, and I talked to Ralph

Wagner in August of that year about buying my
stock. I met him (Mr. Wagner) at Tonopah,

Nevada, and he said he would give me five cents a

share for the stock and I sold him the stock. The

check that you show me made out to myself for

$100 was in pajmient of 2000 shares of Yellow Cat

Mining Company stock. (This check was received

in evidence as Government's Exhibit 17.) (Tr.

Vol. II, pp. 200-202)

I never borrowed any money from Ralph Wagner.

By Mr. Lazarus : I am waiting for Mr. Miller to

return. Possibly Mr. Gilbert and I will enter into

a certain stipulation that a witness who is ill will

testify in accordance with a statement given to me

ill my office. Mr. Miller will be right back.
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The Court: All right.

Mr. Gilbert: Yes, that may be read in lieu of

his testimony.

Whereupon the statement of E. T. Nelson was

read and considered as testimony.

''I had charge of the books and records of the

Riverside Lumber Company in 1933, and I talked

to Mr. Ralph Wagner in April [38] of that year

with reference to supplying lumber for stables.

For the first stables the material came to $172.36.

In the latter part of November, 1933, an addition

was put on the stable in Burbank and we furnished

lumber in the sum of $281.12. The total bill for

all lumber on the stables was $453.48, and the last

payment made on it April 21, 1934." (Tr. Vol. II,

pp. 205-206.)

L. R. ARNOLD,

a witness called on behalf of the Government, tes-

tified as follows:

I was a carpenter. In 1933 and 1934, I met Ralph

Wagner and built an addition on his stables for

him. I received $55.00. Ernest Wagner helped me

on the cement work, but nobody else that I know of

did any work there. (Tr. Vol. II, pp. 206, 207)
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a witness called on behalf of the Government, tes-

tified as follows:

I was a carpenter in 1934 and I met Ralph Wag-
ner and w^as employed by him during that year.

He said he had some stables at Biirbank he was

tearing down and was bringing down some lumber

that he could use at the ranch. I used this lumber

from the stables in Burbank around the ranch, for

platform and for sheeting on buildings. (Tr. Vol.

II, pp. 208-211.)

FRANK PETTINGER,

a w^itness called on behalf of the Government, tes-

tified as follows:

Q. Are you related to Ralph Wagner?

A. No, sir. (Tr. Vol. II, p. 213)

Prior to July 10, 1934, I borrowed some money

from Ralph Wagner and on July 10, 1934, I bor-

rowed some more money from him. My signature

appearing upon a note payable to Ralph and Ernest

Wagner in the amount of $800.00 and dated July

10, 1934, w^hich you now show me. He told me that

he had figured out I ow^ed him $800 at the time. I

was supposed to go to work for him at the mine.

He was supposed to pay me $5 a day and my gas

and [39] oil and expenses. That mine was located

35 miles southeast of San Diego and I worked

there about a year, I imagine. During the year
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1935 I imagine I was paid about $50. I got money
for gas and oil and got my board in the mine. Ralph
Wagner never sued me for any money that I owed
him and I never sued him for any of the money
that I claimed he owed me. Ralph Wagner bought

me a car. (Tr. Vol. II, pp. 213-221).

CHARLES W. WAGNER,
called as a witness on behalf of the Grovernment,

testified as follows:

My name is Charles W. Wagner. I am a pipe-

fitter and plumber by trade, but on the W. P. A.

at the present time, and I am a brother of Ralph

Wagner, but I am not related to Ernest Wagner.

This note signed Charles W. Wagner dated May 8,

1930, in the amount of $1765.25 is signed by me.

I had a conversation with Ralph Wagner about that

note in the early part of 1935. He came out to my
place and had another gentleman with him who

told me he was an attorney, and he said he was in

a little trouble in regard to his tax and he wanted

to know if I would sign a note. He says to me

—

right away, the man then had a note, and he said

he had made a mistake in the first one and made this

one out and I signed it. It was made out in May

8, 1930, but the reason I made this note was, Ralph

had given me—that is, he never gave me any money

but he paid a payment down on a place for me, the
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place I was living in at the time, and he also had

bought me a Packard car. He wanted me to sign

that note and I figured as long as he had done that,

I would sign the note for him (Tr. Vol. II, pp.

222-224). I had no conversation with Ralph Wag-
ner as to when I was going to pay the note. He
never asked me to repay the money in any way and

did not state whether or not I would have to pay it

back. He told me I would never have to pay it

back. At the time I signed the note I did not owe

Ralph Wagner any money. [40]

By the Court: Now, who figured out that

amount ?

A. The man that wrote the note out. I don't

know who he was. I wasn't introduced to him by

name.

My brother had advanced $1060 to me on the

house. He paid on September 6, 1934, $1318.13 on

a Packard Eight for me. Finally he got the car

back, but none of this money was owing as of the

date of that note. My brother had not advanced

any money to me on May 8, 1930, and on the date

the note was written I didn't owe him anything.

(Tr. Vol. II, pp. 226-228)

By the Court: At the time he advanced this

money in September 1934 and later in 1935, nothing

was said about paying it back? A. No, sir.

He told me if I would get out of the trucking

business he would help me, and told me that he

had adopted Ernest Pettinger and that if anything
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ever happened to him he didn't want me to inter-

fere with Ernest Pettinger in any way. (Tr. Vol.

II, p. 230)

I located a place on Reseda Boulevard and he

went down and made the payment on it.

Q. By the Court: On either of those occasions,

was there anything said about your repaying this

money ?

The Witness: No, sir. Nothing was said about

it being a loan.

By Mr. Lazarus: Mr. Wagner, did you have

any conversation with Ralph Wagner at the time

you signed this note in 1935 about why it was dated

*'1930"?

A. Well, he told me—he came out to the place

and said he was in a little trouble with his taxes and

he dated it that date. That is, the man that made

it out dated it that date.

I saw the note once since, but have no personal

knowledge as to how it became discolored. At the

time in 1935, I signed the note, I had an equity of

$1350 or $1400 in the Reseda Boulevard property.

I had no conversation with Ralph Wagner in June

1935, when he asked me to pay him $1060 that I

owed him. (Tr. Vol. II, pp. 230-232) [41]

Cross Examination

He gave me the automobile in September, 1934

and the money for the place in January, 1935. In
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1933 he paid some money on a truck for me. It

was a Ford truck and cost something around $1000.

There was a car traded in on it, but I don't know

how much that car was worth. (Tr. Vol. II, p.

233-235)

Redirect Examination

When he made the down payment on the truck

for me nothing was said one way or the other about

repaying the money. I paid out money for Ralph

Wag-ner's benefit. (Tr. Vol. II, p. 237)

By Mr. Lazarus: Did you give him any money?

A. I have helped him out.

The Court: When was that?

The Witness: Years ago; around 1917, I think

it was.

The Court: Well, all in all how much money

have you given him or spent for his benefit in the

last few years prior to the time he began giving

you money?

The Witness: I don't know how much it was.

The Court: You helped him out as one brother

would another?

The Witness: That is right. (Tr. Vol. II, p.

238)

Recross Examination

He didn't give me 500 turkeys at the time I got

the place at Reseda. I thought he bought one or

two turkeys. He bought me about 300 little ducks

and left them there to starve. We didn't have the

money to pay feed for them. (Tr. Vol. II, 238)
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J. W. VAN WINKLE,

recalled by the Government for cross-examination,

testified

:

There was no pickup truck purchased by Mr.

Wagner in 1934. I bought it myself and paid for it.

I do not know the individual you are now having

stand up, who is known as Mr. Jack Bevans. I

don't think I ever saw him before. I didn't have

any conversation with him in which I told [42]

him I had received several thousand dollars in cash

from Ralph Wagner. (Tr. Vol. II, pp. 240-241)

The document which you are showing me bears

my signature but I never saw it before in my life.

(Received in evidence as Defendant's Exhibit Q.)

Redirect Examination

By Mr. Lazarus:

It looks like my handwriting, but I never signed

anything like that in my life, because I never got

any money like that from him in my life. (Tr. Vol.

II, pp. 242-243)

BEN C. AXCLEY,

called as a witness on behalf of the Government,

testified as follows:

I am an attorney and have been practicing law

in Oklahoma since 1914. I was introduced to Mr.

Wagner by Manuel Ruiz in November 1934 in Los

Angeles. I represented Ralph Wagner in a civil

action in Carson City, Nevada, where he and his
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brother Ernest Wagner were defendants. I have

seen the promissory note which has been marked

Exhibit 35, signed by Charles B. Wagner and pay-

able to Ralph Wagner, before. The note is in my
handwriting and I wrote the note. (Tr. Vol. II,

pp. 244-245)

I went to the house of Charles Wagner in Reseda

with Ralph Wagner around the end of May or the

first part of June, 1935, and I met Charles Wagner
and his wife and his daughter and heard some con-

versation between Ralph Wagner and Charles Wag-
ner. Ralph told Charles that he wanted him to

make a promissory note that we brought along, to

help him out in regard to some tax matters, and

Charles Wagner refused to do it, and quite an ar-

gument took place. The young daughter took me
out back of the house while they were talking.

When I went back in the room Ralph Wagner had

in his hand a note that he attempted to fill out and

it had become spoiled, and he wanted me to help him

out and I told him the only way I knew to do it

was to write a [43] new note in long hand, and I

sat down at a table and wrote this note that you

have showed me here. Ralph Wagner told me to

put the figures in the figures that are now on the

note. He said he didn't want to make it an even

amount nor too great an amount, because it might

not look right.

Q. How did it happen to have the date May
8th, 1930 on it?
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A. Ralph Wagner said he wanted the note to

appear that it was barred by the statute of limi-

tations and I told him I didn't know what it was
in this state, but had heard another lawyer say it

was four years.

He said he would take a chance and date the note

back four years beyond the date we were then dis-

cussing. I thought back four years and about what

date it would be and it occurred to me that it was

near my birthday, May 8th, so I used that date for

the note. The entire note is in my handwriting,

other than the signature of Charles Wagner.

The Court: What was the date you gave us as

the date of occurrence?

The Witness: May 8, 1930, your Honor.

The Court: No, the date on which the note was

actually signed?

The Witness: Approximately May 20, 1935

(Tr. Vol. II, 250-253)

I had not been retained by Ralph Wagner to

draw up any promissory note for him. The only

legal work I ever did for him was work in Nevada.

When the note was signed, Ralph Wagner handed

it to me. I had a folder with me containing docu-

ments with respect to this case in Nevada and I

attached the note, either placed in that folder, or

attached it to the place, and thereafter he and I

got in the car and went out to his ranch. While

we were on the way out Mr. Wagner complained

of being a bit sleepy, and asked me if I would drive
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him out to the ranch. We changed, seats and [44]

I took the driver's seat, and the documents I was

carrying in this folder, he took those. He was

inspecting this note which was then on white paper.

He said to me that the note looked to be very clean

and on new paper to be in fact as old. as it was

supposed to be, and asked me how in the world

anything like that could be made to look old without

hurting it. I said I didn't know anything about it,

that in a lawsuit we tried in Oklahoma a man had

for that purpose worn a document in his shoe, that

the perspiration from his feet had messed it, which

accomplished his purpose very successfully. Ralph

Wagner put that note in his shoe then. I saw him

put it in his shoe and I belicA^e it was between the

sock and insole of his shoe. The next day at about

sundoTvm I was out to the ranch and he showed me
the note at the desk and said, "That man from

Oklahoma sure knows his stuff. See how it looks,"

and it was discolored and looked as near as I recall

it identically the same. (Tr. Vol. II, pp. 252-256)

I have seen the note signed by Mrs. Theresa

Pettinger, dated May 13, 1933, for $1808. A day

or two after the Charles Wagner note was signed,

Ralph Wagner and I were going over some docu-

ments and Ernest Wagner came in and Ralph

turned to him and asked him what he had done

towards getting his mother to sign a note, and

Ernest said to Ralph, "What is your brother go-

ing to do for usf" and he said, "I have taken care
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of— ", and Ernest Wagner said, "Well, I don't

know. I think my mother is not at home today.

I think I can reach her by telephone. I will go

and try." He was gone for some time and returned

and he said, "That is all right. You can go ahead."

Ernest Wagner said to Ralph Wagner, "That is all

right. You can go ahead and make up that note.

Mother will sign it." So Ralph said, "How much
shall we make the note for*?" Ernest replied, "Oh,

hell, you can make it about anything you want."

Ralph said, "I don't want to make it too much.

It might be suspicious; bring me a form of a note."

Ernest Wagner was gone [45] into the office for a

moment and returned with this document which was

at that time in the form of an unexecuted promis-

sory note. Ralph Wagner then dictating to me
the amount of the note, and the date of the note,

asked me to fill it out and I did, and when it was

written in as it is, Ralph Wagner delivered that

to Ernest Wagner and asked his mother to have it

signed—for his mother to sign it. (Tr. Vol. II,

pp. 255-258)

(This note was received in evidence as Govern-

ment's Exhibit 36.)

I saw these notes later on in the office of Mr.

Moore, the man who I later learned was preparing

Ralph Wagner and Ernest Wagner's income tax.

(Tr. Vol. II, pp. 258-259)
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Cross Examination

I don't know to whom I related the occurrence of

this incident about the shoe. The thing stuck in

my memory. I know now that Mr. Ruiz and Ralph

Wagner had certain difficulties. When I went back

to Oklahoma in September of 1939, I directed one

Charles Bolton to send Ralph Wagner a telegram.

(This telegram was received in evidence and marked

Defendant's Exhibit R.) (Tr. Vol. II, p. 262)

The Witness: For your information, Mr. Gil-

bert

Q. (Interrupting) You will just let me
The Court: (Interrupting) Remember, you are

a witness. It is hard to forget that you are also

an attorney, but you very conveniently have for-

gotten that you knew that these men were faking

notes.

The Witness: I didn't know it, and I resigned

from their service when I learned it.

The Court: You certainly did. There isn't any

question about it. (Tr. Vol. II, pp. 263-264)

I was never employed directly by Ralph Wagner.

I was employed by Manuel Ruiz. I resigned as

their attorney probably [46] July 1935 and I left

Ernest Wagner's employ at the same time. Ernest

Wagner had come to me and asked me if there was

anything I could do as a friend to try and patch up

a friendship between he and Manuel Ruiz and be-

tween some people who had a judgment of around
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$100,000 against Ralph Wagner. (Tr. Vol. II, pp.

265-267) I wrote Ernest this letter.

(This document was received in evidence and

marked Defendant's Exhibit S.

The Witness (Continuing) : I went into service

in April, I believe, 1935. Then on approximately

the 15th day of June when I learned that these

notes were being used for the purpose they were,

I asked to be excused from any further service in

the case.

The Court: Why didn't you have compimctions

about writing them when it was apparent from the

conversations that that was what they were intended

for? Why didn't your conscience assert itself then?

The Witness: It just wasn't enough to war-

rant it.

The Court: Why wasn't it?

The Witness: For the purpose that they were

going to use it for.

The Court: After the first one had been done,

and you told the man what you knew about aging

notes, you took up a second one that you knew was

a fake.

The Witness: I knew I was careless. I know

that, your Honor.

The Court: It is not careless. I would call it

something else. (Tr. Vol. II, pp. 267-268.)

Q. By Mr. Gilbert: I hand you an affidavit, is

that your signature?

A. Yes.
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(This document was received in evidence as De-

fendant's Exhibit T.)

Q. I hand you a letter dated April 30, 1937. [47]

A. I wrote that letter. (Tr. Vol. II, pp. 269-270)

(This document was received in evidence as De-

fendant's Exhibit V.)

I also wrote the letter under date of May 12, 1937.

(This letter was received as Defendant's Exhibit

W.)

Redirect Examination

When Ralph Wagner asked Charles Wagner to

sign that note Charles Wagner refused to do it be-

cause, he told Ralph, he didn't owe him any money,

and Ralph replied that was probably true, but he

had done plenty for Charles Wagner in the past and

he said he should do something to help him.

By the Court: Will you state a little more defi-

nitely what was said as to the use for which this

note was that Charles Wagner was to sign?

The Witness: He said he was in trouble about

his taxes.

The Court : What taxes ?

The Witness: He didn't say.

The Court: What did he say the note would do

for him?

The Witness: That the note would help him out.

(Tr. Vol. II, 276)

When Ralph Wagner asked Ei'nest Wagner if his

mother had executed the note, Ernest replied that he

had not. Ralph replied his brother had taken care
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of that matter and the purpose of the second note

was not mentioned in my presence, and I knew not

the piTrpose what it was used for.

The Court: You knew it had some connection

with the application for income tax matters?

The Witness: I did not; I did not know.

The Court: Well, taxes was the only thing it

would apply for.

The Witness : I had no idea about it at all. Those

men were strangers to me. I had known Ralph

Wagner for about fifteen or twenty years, and

Ernest Wagner less than that, and the other man
I saw once in my life. (Tr. Vol. II, pp. 276-277)

[48]

Recross Examination

By Ml*. Gilbert:

And now you say that Mr. Ralph Wagner ad-

vised Charles Wagner that he was then in this

trouble about his taxes. Is that right ?

The Witness: Well, he didn't say "in trouble".

He said he needed it.

By the Court: When you accompanied Ralph

Wagner to his brother's house, did he tell you why

he wanted you along?

The Witness: It was just an incident, your

Honor. He was simply supplying the transporta-

tion.

The Court: By the way, did you ever tell Mr.

Ralph Wagner, directly to him, in any of your
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conversations, that you didn't like his manner of

proceeding, that you didn't like to be made inno-

cently a party to what might be a falsification of

records in order to claim income tax deduction?

The Witness: I did, your Honor, and further-

more I reported it to the income tax people when

I found out how I was abused in it.

By Mr. Gilbert: When did you find out you

were abused when you were there at the time?

When was it with reference to this occasion when

you discovered it?

The Witness: The day the income tax was filed.

(Tr. Vol. II, pp. 279-280)

MANUEL RUIZ, JR.,

a witness called on behalf of the Government, testi-

fied as follows:

By Mr. Lazarus:

I show^ you here a complaint in the Superior

Court, Action No. 410940, filed January 16, 1937,

entitled Manuel Ruiz, Jr. v. Ralph W. Wagner.

The Witness: I was the plaintiff in that action.

I never discussed with Ralp Wagner the filing of

a partnership income tax return. (Tr. Vol. II, pp.

281-282) [49] I was never employed by Ralph

Wagner with reference to an income tax return.

(Tr. Vol. II, p. 287)
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(Whereupon the answer verified by the defend-

ant Wagner in the case of Ruiz vs. Wagner was

received in evidence as Government's Exhibit 37.)

By Mr. Lazarus: I show you this power of at-

torney signed by Mary McDermott and ask you if

you have seen this power of attorney before?

The Witness: Yes, sir, I drew that up on the

date it bears. Mr. Ralph Wagner directed me to

prepare this power of attorney. (Tr. Vol. II, pp.

302-303.)

(The document was received in evidence as Gov-

ernment's Exhibit 39.)

I drew up the agreement dated August 24, 1933,

signed by Mary McDermott and Ralph Wagner

under instructions received from Mr. Wagner. (Tr.

Vol. II, pp. 304-306.)

(This document was received in evidence as Gov-

ernment's Exhibit 40.)

CHARLES D. MUNRO,

called as a witness on behalf of the Government,

testified as follows:

I am an attorney, and also a notary public, in

1937. The document which you exhibit to me en-

titled "Joint Affidavit of Ralph W. Wagner and

Ernest Wagner," notarized on the 24th day of

December, 1937, was signed in my presence. (Tr.

Vol. II, p. 307) (This document was received in

evidence as Government's Exhibit 41).
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W. J. PENPRASE,

a witness called on behalf of the Government, testi-

fied as follows:

I am a deputy sheriff in Los Angeles County,

and took a statement from Ralph Wagner on July

27, 1935, and Mr. Wagner stated that he was the

owner of the Chihuahua Ranch, and he said at that

time that Ernest Wagner was his son. (Tr. Vol.

II, pp. 308, 310 [50]

DAN R. GOODYKUNTZ,

a witness called on behalf of the Government, testi-

fied as follows:

I am Special Agent of the Intelligence Unit of

the Bureau of Internal Revenue, and had a con-

versation with Ralph Wagner on February 7, 1938,

and on July 6, 1938, I discussed Government's Ex-

hibit 24 for identification with Mr. Wagner, and

he said that it was his signature attached to the

document. (Tr. Vol. II, pp. 312-313) I asked him

if it was not also written in his handwriting and

his answer was he believed it was. I said, ''Well,

on the income tax return filed by you and Ernest

Wagner it appears that you have claimed to have

received only $6,000 from the sale of certain mining

claims to Mr. Pyle", and he said "Mr. Pyle was

after me at that time to give him some kind of a

document to show o\Miership of the claims and I
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had given this particular document to Mr. Pyle

to satisfy Mr. Pyle".

Mr. Lazarus: I offer in evidence

GOVERNMENT'S EXHIBIT 24

for identification, which reads as follows

:

''Received of William Scott Pyle and M. E. W.
Pyle on or about June 15, 1934, $12,000 on payment

for part interest in claims." It is signed by Ralph

Wagner. (Tr. Vol. II, pp. 314-315)

(This was received in evidence as Government's

Exhibit 24.)

Later I asked Mr. Wagner what was the purpose

of the ranch he had acquired near Saugus, and

his answer was that horses were his hobby, and he

also had raised some hay on the land that he had

sold, and I said, "Well, Mr. Wagner, I notice on

your income tax return you make a claim of ap-

proximately $2600 for feed and hay that was bought

for the ranch", and I asked him if it wasn't in-

consistent to say that he was selling hay from the

ranch when he in fact had to buy $2600 worth of

hay and other feed. He didn't have any direct re-

sponse to that question. He said the ranch was 160

acres, but he didn't know how much was in crop

land. (Tr. Vol. II, pp. 315-316.) [51] With refer-

ence to Exhibit 35, I discussed this note with Mr.

Wagner and asked why if the debt of Charles

Wagner was only $1060 the note was in excess of

$1700, and he said that the note had been par-
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tially paid off. He said he had loaned the money

to Charles Wagner in small amounts. I asked him

about the condition of the note and if he kept

it any place where rust was likely to get in touch

with it, and I don't believe he answered that ques-

tion. (Tr. Vol. II, pp. 316-317).

I discussed the fact that he had deducted $1500

for five trips to Arizona and I asked him if each

of those trips cost him $300. He said he didn't

know, but they cost him quite a bit of money. (Tr.

Vol. II, pp. 317-318). I asked him if that was an

effort to sell stock in the Yellow Cat Mine to Mr.

and Mrs. Pyle, and he said he didn't think that

it was.

I discussed with him the bad debt to Helen Rus-

sell Rogers for $7500, and he said that was for

some services as a special agent for Mrs. Rogers,

and he did not care to discuss the nature of that

because it was a confidential matter. (Tr. Vol. II,

p. 319). He said it was merely a bill for unpaid

services.

I asked him about the bad debt listed under the

name of Franz Hammel and he said he had not

been able to tind him. I also asked him about

Theresa Pettinger's note for $1808 listed as a bad

debt and he said she was the mother of Ernest

Pettinger and that he had helped her out fre-

quently and she had helped him out. I asked him

about the bad debt of Mr. Pyle and he said Pyle
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was a millionaire from the East and I said, "Isn't

it rather inconsistent to claim that a millionnaire

who owes you $100, that that debt could be classed

as a bad debt?", and he said he didn't think Pyle

would ever pay it; that it was a contested sum.

(Tr. Vol. II, pp. 319-320.) [52]

IRVING STACY,

called as a witness on behalf of the Government,

testified as follows : I am an internal revenue agent.

I have reconstructed what the Bureau of Internal

Revenue considers to be a proper tax return of

Ralph Wagner for the calendar year 1934. There

are three returns involved in this action. One is

a partnership return filed by Ralph Wagner and

Ernest Wagner showing net income of $33,462.86.

This was divided equally between Ralph Wagner

and Ernest Wagner, and was transferred to their

individual returns, Ralph Wagner reporting $16,-

731.43, and Ernest Wagner reporting a like amount.

(Tr. pp. 322-325.) Of course the Bureau of Internal

Revenue has denied partnership. The first item on

the return is Item No. 11, miscellaneous income,

$679,88. That amount has been accepted and no

change made. (Tr. p. 325) The item on the sale

of stock to M. E. W. and William Scott Pyle,

$89,261.50 has been accepted per the return. Sale

of stock to Maud Monges, $9900, has been accepted
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per the return. The next item is the sale of seven

claims to William Scott Pyle. The return shows

$6000. This has been increased to $12,000. The cost

of the claims per the return was $1200. This has

been reduced to $1000. The item of Travel expenses

of $6804.98 has been disallowed. The next item of

expense is entertainment, $1100. This has been dis-

allowed because it represented a personal expense

and it has not been shown that it represented busi-

ness expense. (Tr. pp. 326-327)

The next item of Professional services $895, $65

has been disallowed. (Tr. p. 327) On the item of

travel and miscellaneous, $1651.84, certain portions

were allowed and certain were not. The next item

of mine expense, the total reported in the return

is $81,659. $15,800 has been allowed. The item

of $2850, promotion expense, has been allowed.

With reference to the stock sale to William Scott

Pyle, we have found out that it cost him $1765 for

the stock, and have allowed one-quarter of that,

and disallowed three-quarters. [53] We have al-

lowed a total of $1080 for pi'omotional expenses.

The net promotional income has been increased to

$72,490.55 per the return to $88,189.16 (Tr. p. 331).

The item of $88,189.16 has been considered to be

taxable entirely to Ralph W. Wagner.

The partnership loss shown on the partnership

return is $15,933.30. He has deducted as loss on

the farm form, $4183.94. Of this amount $1832.67

has been allowed. (Tr. p. 335)
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The amount for the cost of temporary stables,

$1400, has been reduced to $358.48.

With reference to the item of food for ranch

hands $1347.43, there was only a difference of $10.

(Tr. p. 337)

With reference to the item of special expense

of race horses, $139.50, the additional sum of $47

has been allowed; the taxpayer neglected to take

$47 that appears to be allowed.

This item of $2475 made up of different items;

item of $700 for crop failure has been disallow^ed

entirely. There is an item of $208 of Ralph W.
Wagner checks disallowed as capital items and are

not deductible from the income. The depreciation

on farm buildings, no change ; farm machinery and

equipment allowed as shown on the return; furni-

ture and equipment depreciation of $301.24 has

been allowed; depreciation on livestock has been

reduced from $2833.80 as per the return to $637.12.

The cost of the horse Bert Abbe has been changed

from $3500 to $500 ; Maxine Express $300, the cost

remains the same; Polly O 'Donna, cost per re-

turn $300, reduced to $50; four horses for $200,

all right; Anabelle Watts, cost per return $500,

was reduced to $300; Evening Sun, cost per return

$3500, was reduced to $800; Jean Morris, cost per

return $3500, adjusted to $800; Vida McKinney,

cost per return $500, was adjusted to $150; Valen-

cia Donna, cost per return $500, was adjusted to

$300; The horse Pancho cost $200 and Walter
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Pinto cost $350, and the item of $500 for cattle

has not been changed. (Tr. pp. 338-340) [54]

There is a total allowable deduction in the farm

loss of $9,531.52 instead of the partnership return

loss of $15,933.30. The depreciation on three auto-

mobiles has not been materially changed.

Of the item listed Bad Debts total $13,271, $556

has been allowed. (Tr. p. 342)

Item 21 of the return, depreciation, total deduc-

tion was $1197.65, and we have allowed $447.

With reference to automobile expense of $3664.08,

this was reduced to $1213.68, because it was con-

sidered that one-fourth represented business rather

than three-fourths as per the return. Of the Tele-

phone and Telegraph, $1732.56, this was reduced

by one-half. The cost of fighter and trainer,

$2827.33, has been increased by a small amount to

$2990.92. The loss of $650 to William Estell, no

return, has been allowed in full. Traveling expenses

of $482 were allowed. (Tr. pp. 344-345)

We have included in the income $12,363.70 from

Mary McDermott. Mr. Moore testified there was

deposited in the bank from this source $16,238.70.

Against this we have allowed for food, doctors,

share of utilities in Wagner home, laundry, etc.

for the taxable year 1934, $619.41. (Tr. p. 346)

Ernest Wagner withdrew from Ralph Wagner's

account during the year $2420. This has been shown

as in and out.
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Getting down to the net figure, we have a total

collected income of $91,695.25, of which $90,774.46

is taxable to R. W. Wagner and $920.79 taxable

to Ernest Wagner. The total tax liability is $26,-

477.49. (Tr. pp. 348-349.) [55]

RAY SHERRY,

recall as a witness by the Government, testified as

follows

:

My signature appears upon this certificate of the

American Trotters Register. (This was received in

evidence as Defendant's Exhibit Z.) (Tr. Vol. Ill,

p. 351.)

J. W. VAN WINKLE,

recalled as a witness by the Government, testified

as follows:

My signature appears on the certificate of stock

for 10,000 shares of the Yellow Cat Mining Com-

pany, which you now show me, and also upon an-

other certificate you are showing me for 10,000

shares. (These documents were received in evi-

dence as Defendant's Exhibit AA.) (Tr. Vol. Ill,

p. 355) My signature also appears upon a certificate

for 5000 shares dated December 3, 1934, to Ernest

Wagner, and another certificate for 5000 shares

dated the same day. (These documents were re-
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ceived as Defendant's Exhibit BB.) I also executed

certificates 185, 183, 184 and another one for 1000

shares to Ernest Wagner. (Tr. Vol. Ill, p. 354)

HARLAN MOORE,

called as a witness by the defendant, testified as

follows

:

By Mr. Gilbert:

Q. When you were making up this income tax

return for 1934, did you make an examination of

the books and records of the Yellow Cat Mining

Company %

A. During the same period I did, yes.

Q. Did you make an analysis of the situation

of the company?

A. Yes. (This was marked Defendant's Exhibit

DD for identification.) (Tr. Vol. Ill, p. 361.)

(The witness) I had a conversation with Ralph

and Ernest Wagner before the final preparation

of the return. [56] The substance of the conversa-

tion was they didn't know what type of items would

be properly allocated to income; they didn't know

what were proper deductions and I tried to tell

them so they could bring in the proper information.

It is my best recollection that I went down each

item of income. I outlined for instance the first

item, "Gross Receipts from Business and Profits".
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I explained if there were no inventories involved

we don't bother with that. If there is an inventory

involved, like a manufacturing concern, then it

becomes material. Naturally in this case it was not

material. (Tr. Vol. Ill, p. 365.)

There is an item of income from partnership that

was discussed with Ralph and Ernest Wagner as to

their personal returns and as to the partnership

return that was filed. They were questioned as to

whether they had bank deposits or had received

rents or royalties, or bought or sold stocks or real

estate, and I brought out the fact that they had

undertaken certain activities and their income came

from certain sources, and it was decided to ascer-

tain the amount from the amount that had been

deposited in the bank. I had a discussion with Er-

nest Wagner in regard to wells. He told me they

had been drilled for water, but I can't tell you now

what had been expended. I told him if he dug a

well and it turned out dry he was entitled to deduct

that. I was shown very few checks. I was not shown

a check for $348 dated July 17, 1934, to J. Rogers

for that item. (This check was marked in evidence

as Defendant's Exhibit EE.) The item of $2929

represents feed, hay, straw, etc. (Tr. Vol. Ill, pp.

368-369.)
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ERNEST WAGNER,

called as a witness on behalf of the defendant, tes-

tified as follows:

I was in the court room yesterday when Mr.

Axcley was on the stand. I heard his statement with

reference to my going out to telephone my mother,

but I had no such conversation [57] with him. My
mother lives in a canyon where there is no tele-

phone. There never has been a telephone there.

With reference to the Rogers note, Mrs. Rogers

wanted us to go to New York for her in regard

to family matters, which she asked us both to keep

confidential, and we did. (Tr. Vol. Ill, p. 372)

Our train fare and expenses there and money vre

boiTowed were actually spent, but no part of it

was refunded to me. My mother's name is Mrs.

Theresa Pettinger and I have a note for her in

the sum of $1800. We had loaned her money since

1933 and including 1934, the time this income tax

came uj). Mr. Moore explained to me that any debt

anyone owes, and they could not pay it, would be

considered a bad debt, so I thought of all the people

that owed us and that couldn't pay us and I went

and had them sign these notes. I even had them

dated back for the purpose that I thought I had

to date it back from the time we originally started

loaning that money, and that was the purpose we

dated those notes back. (Tr. Vol. Ill, p. 374) My
mother actually owed me $1800. She had no money

in 1934. There was some community property but
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she could not sell it without my father's permission

and they were not living together.

Ralph Wagner was practically the only father

I have ever had since I was ten years old and we

have shared our losses and our profits alike. I was

adopted by him. (Tr. Vol. Ill, p. 375) I would say

I got half of the income in 1934 and I have forty

or forty-five thousand shares in the Yellow Cat

Mine. With reference to the shares that were of-

fered in evidence wherein I was made trustee, I was

to hold them until the money arrived from the east

and then they were issued to Monges. With refer-

ence to the Pyle matter, Mr. and Mrs. Pyle would

ask me to take them around, show them the west.

They lived in Switzerland, and I took them to places

of interest that I thought they wanted to see in the

west. They frequently asked me what I thought

about the Yellow Cat mine and I told them I

thought it was a [58] very wonderful thing and

would be a great mine. (Tr. Vol. Ill, pp. 377-379)

With reference to Defendant's Exhibit K, which

was a $2500 receipt, I recall that Mr. McPherson

told me that that would show what the horse cost

and it has been in our files ever since. (Tr. Vol. Ill,

p. 379)

With reference to the temporary barn at Bur-

bank, we bought some lots back there for the horses

and I employed a couple of boys to rake the large

rocks out and we spent a couple of weeks getting
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them out of there. Mr. Arnold built a temporary

bam and I think we paid him $55. I did the wiring,

which I had afterwards to tear down because I was

not an electrician, and I had some plumbing to the

horse troughs and I built additional hay sheds

myself after Mr. Arnold left. I bought railroad ties

from the railroad company to make corrals, and

lumber, and things of that sort, to make additional

corrals after Mr. Arnold had left. (Tr. Vol. Ill,

pp. 380-381.)

I was present at the time the information was

given when the income tax return was made. I

asked Mr. Moore what we were allowed for deduc-

tions and he said for bad debts and things that

had been a loss, and I said, "If you dig about 13

wells out here I can't get any deductions from

thatr' and he said, "Absolutely not." I said I

spent between $3000 and $4000 drilling wells and

hit all dry holes, and I said "You mean to tell me

we are not allowed any deductions for that^', and

he said "No." I said I had cattle guards put in

and spent $60 for pipe, and he said I was not al-

lowed any deductions for that, and several other

items I asked him about he said "No you are not

allowed any deductions", and I said, "Everything

I have said to you, you don't allow me any deduc-

tions." I said, "From now on we will give Don

Wilson all our receipts, give him all our checks,

and we will let you use your own judgment." (Tr.

Vol. Ill, p. 382). [59]
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We had three or four cardboard boxes with our

receipts in them and I told him to make out what

was deductible and not deductible. I never saw

the income tax again until they asked me to come
and sign it. The statements that I made to the man
preparing them were correct. (Tr. Vol. Ill, p.

383)

The ranch at Saugus was bought jointly in 1933

and from that time forward I operated it. (Tr.

Vol. Ill, p. 384)

The document that you hand me is a program of

the Shrine Auditorium of December 19, 1934, and

shows both Ralph and Ernie Wagner were owners

of the ranch. (This was received in evidence as

Defendant's Exhibit GG.)

When the barn was finally completed it cost about

$1400. With reference to the Pyle mining claims,

there was $6000 paid for those claims. Ralph had

sold them to Mr. Pyle and they made the receipt

for $12,000 to show they cost that much, so that

they could try and sell them again. That was the

idea. (Tr. Vol. Ill, p. 387)

The bills from the Hammond Lumber Company

you show me are bills for cement and building

materials. (This document was received in evidence

and marked Defendant's Exhibit HH.) The tax

receipts for the year 1934 were paid. (These were

received in evidence as Defendant's Exhibit II.)
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The statement from the Automobile Club for dues

for 1934 which you show me, is made out to Ernest

and Ralph Wagner. (This was received in evidence

as Defendant's Exhibit JJ.) (Tr. Vol. Ill, p. 388)

I also had correspondence with the American

Trucking Association from their office in New^

York addressed to Ralph and Ernest Wagner at

Saugus. This is one of the communications re-

ceived in the regular course of business from them.

(This document was received in evidence as De-

fendant's Exhibit KK.) (Tr. Vol. Ill, p. 389)

[60]

I had a separate bank account of my ow^n in the

Security First National Bank in Hollywood. (This

is Government's Exhibit 10, disclosing the bank

account of Ernest Wagner, and received in evidence

as Defendant's Exhibit LL.) An audit of the

books at the mine was made by Don Wilson and

Harlan Moore and was paid for by me and Ralph

Wagner. The document you show me now is a con-

tract of partnership between the Pyles and Ralph

Wagner. (This document was received in evidence

as Defendant's Exhibit LL.)

Cross Examination

Q. By Mr. Lazarus: Mr. Wagner, referring

to this note signed by Theresa Pettinger, you stated

that your mother had no phone. Do you recall that

in court Mr. Axcley stated as follows: "I have that

taken care of, Ralph Wagner stated, and Ernest
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"Wagner said, 'Well, I don't know. I think my
mother is not at home today. I think I can reach

her by telephone. I will go and try.' " Do you

recall that having been said in court?

A. I didn't understand it that way.

Mr. Lazarus: Now, taking this income tax re-

turn, and referring to the list of bad debts, which

is marked Schedule C-6, did you have anything to

do with the list of bad debts'?

A. I went over the item of Pauline Starks with

Ralph Wagner and also the Clifford Fox loan and

the Frank Pettinger loan.

It is correct that I stated in court that these

notes had to be dated back and that is the

reason why in 1935 I dated the notes back to 1933.

I have not seen Clifford Fox and Frank Pettinger

notes, which were dated 1934. I guess I haven't

since the time they were signed. I assumed I dated

them back. (Tr. Vol. Ill, pp. 393-394.) I have

no way of accounting for the discoloration of the

Theresa Pettinger note. I don't remember that I

saw it made out, but I do remember that I had it

dated back to the time we started to loan them

money. I don't [61] recognize the hand writing on

the note and the only thing I know about it is that

it is Theresa Pettinger 's signature and she owes us

that money.

The Court: How did you advance her that

money ?
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A. Ralph and I gave her $500 in cash in one

piece at one time. I remember that distinctly and

we let her have other money on other occasions.

When I gave her the money I told her I expected

to be paid. She kept track of it.

The Court: What was the amoimt?

A. $1800. (Tr. Vol. Ill, pp. 395-396). It could

have been more or could have been less. We all

agreed it was around that amount.

The Court: Is your father living?

The Witness: Yes.

The Court : How does it happen that it is signed

Mrs. Theresa instead of her married name?

The Witness: That is her married name.

The Court: I took it for granted

The Witness (Interrupting) : Mrs. Pettinger.

The Court: Why didn't she write "Mrs." in-

stead of using the name

The Witness (Interrupting) : She used the name

of

The Court (Continuing) : Theresa Pet-

tinger •?

The Witness: I don't know.

The Court: Is that in her handwriting?

The Witness: Yes.

The Court : You didn 't sign her name to it ?

The Witness : No.

The Court: That doesn't look like a woman's

handwriting.

The Witness: That is her handwriting.



84 Ralph Wagner vs.

(Testimony of Ernest Wagner.)

The Court: She signed it in your presence?

The Witness: I think so, but I am not sure.

[62]

The Court: Is she still living?

The Witness: Yes, sir.

The Court: All right. (Tr. Vol. Ill, pp. 397-

398)

(The Witness continuing) I think she signed

this note in my presence. I may have sent someone

to handle the whole thing. I would go over, walk

in and out of the room—we went over for the pur-

pose of getting that note, and I might have been

walking in and out. It was none of my business

at that time, if someone was working for us—I don't

know who it was that went over with me—I had

someone capable of drawing it up. I wouldn't

draw it up. My mother is still living.

The Court: How long a time before the note

was executed did you give her that $500?

The Witness : Gave her the $500 in '34.

The Court: 1934?

The Witness: Yes.

The Court: And where did you get that $500?

The Witness: Give it to her?

The Court : Yes, to give it to her.

The Witness: Some money I borrowed from

Mrs. McDermott.

The Court: Did you draw it out from some ac-

count that you had in the bank ?

The Witness: Yes, yes.
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The Court: Have you got your check book for

that year?

The Witness: I destroyed my check book and

all my checks. I have asked my attorney, I says,

''These checks are no good to me. They all repre-

sent bills paid." and I destroyed them all in '38 or

'39, because they were no good as receipts because

all the bills would be outlawed.

The Court: I see. (Tr. Vol. Ill, pp. 398, 399)

Q. By Mr. Lazarus: Now, that $500 you gave

to your mother, was that the first money that you

gave to her? [63] A. No.

I have been a partner of Ralph Wagner since I

was thirteen or fourteen years old. We have

divided the profits and shared the losses. I recall

being in the office with Mr. Goodykoontz of the

Bureau of Internal Revenue on March 11, 1938,

when the following questions were asked me and

I gave the following answers:

"Q. Where was it that you met Dr. Wag-

ner? A. In Los Angeles.

Q. Was he a friend of the Pettinger fam-

ily? A. Yes.

Q. And did he sometimes stay in your home ?

A. Yes.

Q. And where were you living then?

A. 1344 East 49th Street.

Q. What was his profession or business

when you first met him? A. Astrologer.



86 Ralph Wagner vs.

(Testimony of Ernest Wagner.)

Q. When was it that you first commenced
to assist him in his work as an astrologer?

A. Oh, when I was fourteen.

Q. Wliat services did you perform'?

A. I acted as—I was always known as his

secretary.

Q. Did you see to the distribution of adver-

tising ? A. Yes.

Q. Did he pay you anything for that?

A. Never.

Q. He did, though, from time to time, didn't

he, take care of some of your expenses or give

you gifts of money?

A. Yes." (Tr. Vol. Ill, pp. 400, 401)

Q. Do you recall having made that statement?

A. Yes.

Q. And do you recall further having [64]

A. (Interrupting) I never made any statement

in there of my own free will, either.

Q. I am asking you another question—well, just

let that go. All right. How was it that your part-

nership arose? Was it by a written agreement?

A. No. At different times we were broke, and

we didn't have just a few dollars to live on, and we

shared it equally.

If we lost we shared the losses. There was no

written agreement and I didn't talk it over with

him.

By Mr. Lazarus: Now on your direct examina-

tion you were referring to some conversation you
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allegedly had with Ralph where you said, "What-
ever you make you can have my half." but Ralph

said, ''I don't want your half. We w^ill just be part-

ners." Is that right? A. Yes.

Q. By Mr. Lazarus: Do you recall the state-

ment made in the Bureau of Internal Revenue in

which the question was asked of you:

"Q. Outside of the fact that the ranch was

held jointly by you and Dr. Wagner, was there

any other agreement between you and Dr.

Wagner as to any partnership, either verbal

or written?

A. We never had any verbal or written

agreement. We just had an understanding that

we were always partners, the way we shared."

The Witness: I recall having made that answer.

(Tr. Vol. Ill, pp. 402-403)

In the year 1934 I deposited $15,262.26 in ray

account and I received that from Ralph Wagner.

I never said he still owed me anything. Wlien

Ralph Wagner went aw^ay he would give me money

to cover the expenses of running the ranch. It

wasn't all personal money of mine that went into

my bank account that year. I have no idea of

how much he gave me to run the ranch. It might

have been $10,000. (Tr. Vol. Ill, p. 404)

The Court: What understanding was there in

regard to your [65] drawing any salary or were

you drawing any certain amoimt?



88 Ralph Wagner vs.

(Testimony of Ernest Wagner.)

The Witness: No. If I needed money in my
account he would transfer from his account to mine

;

if he needed money in his account, I would transfer

from mine to his.

The Court: What does the entry mean in the

income tax return, ''Salary of E. Wagner, $2420"?

The Witness: I don't recall right now that item.

Mr. Lazarus: That is the adjusted return, your

Honor. That isn't the return that was filed.

The Court: I am sorry.

Mr. Lazarus: That is what the Government al-

lowed.

The Court: I was in error then. (Tr. Vol. Ill,

pp. 404-405)

The Court: You didn't draw any definite amount

a month?

The Witness: No.

The Court: Did you make any money the year

before, 1933?

T]ie Witness: Yes, I deposited several thousand

dollars in my account.

The Court : Now, now, did you ever at any time,

either in the year 1933 or 1934, sit down and figure

out what you had made, how much money you had

coming, and how the amount would be dividetid?

The Witness: We never had enough to divide.

The Court: There really never was any under-

standing as to the proportion you were to share?

The Witness: No.
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The Court: If you had two shirts, and he had

none, you would give him one, if he could wear it,

is that right?

The Witness: If he bought a suit of clothes, w^e

would both buy one at the same time at the same

price.

The Court: But you never made any inquiry as

to money that came in, where it went, and all that ?

He merely gave you certain amounts of money and

you put them in your bank account [66] and then

drew against it for your own expenses?

The Witness: Yes. He never inquired where I

spent mine.

The Court : And you never inquired as to whether

he had taken in more or less?

The Witness: We never inquired. We knew

where the money went, but we never inquired for

the purpose of distrusting each other.

The Court: But you never had a settlement of

any amount at any definite time, definite period?

The Witness: No.

The Court: You never said, "Let's sit down

and see what the books show, and how much we

have, and what you owe me or I owe you"?

The Witness: We never had any books or any-

thing.

The Court: You never had any books?

The Witness: No.

The Court: All right. (Tr. Vol. Ill, pp. 405-

406)
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(The Witness) The checks drawn to me person-

ally during the year 1934 totalled approximately

$2400.

I recall having been a defendant in the case of

Ruiz vs. Wagner and testified in the trial of that.

I recall denying the fact that there was a partner-

ship on the witness stand in that action. If you

have a record that I denied it, I don't remember,

but I think I did deny some particular instance

after. I think I did, yes. I recall a yoimg woman
named Margaret Smith Peters, who is the telephone

operator at Newhall. I think we might have went

to San Fernando a few times. I do not recall dis-

cussing Ralph Wagner's method of business with

her nor that I said, "Look what he did to me.

When he could benefit by claiming I was his part-

ner in the income tax return, he left me holding

the sack for $15,000. I didn't get anything for

the money. Ralph had the car, went places and

spent the money, and I got nothing out of it but

hard work at the ranch." (Tr. Vol. Ill, pp. 407-

408) [67]

By Mr. Lazarus:

Q. Now, with reference to this Ray Sherry, this

purported receipt of Ray Sherry that has his sig-

nature on it, you say Paul McPherson drew that

up and

The Court: (Interrupting) If you want to

examine him on it you will have to lay a foundation.

He has not offered it again.
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Mr. Lazarus (Interrupting) : I will withdraw

my question.

The Court: All right. He merely said that

McPherson brought it there, but he didn't offer it.

If you want it in, I think Mr. Gilbert will be glad

to let you bring it in through the back door.

Mr. Lazarus: I don't care whether it goes in

or not.

Mr. Gilbert: If that is the way you feel about

it, I will renew my offer.

The Court: Well

Mr. Lazarus: I will stipulate that it may go in

for any purpose that the court sees fit to use it for.

Mr. Gilbert: Well, I am putting it in, and if

you have no objection, I suppose your Honor

meant it?

The Court: Well, I don't know that I will ac-

cept the stipulation, because I don't want to be

bound by a stipulation of genuineness unless it is

proven.

Mr. Lazarus: Well, if it will make it easier all

around, I will withdraw my stipulation.

The Court: It isn't easier, except I am not going

to receive a document unless you admit it is genuine.

Mr. Lazarus: I won't admit that it is genuine.

The Court: All right. Then it has no place in

court.

Mr. Lazarus: All right.

The Court : The stipulation will not be approved.
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Mr. Gilbert: Just so we may have our record,

your Honor made the statement that the stipulation

will not be approved. [68] May we have a direct

ruling on the offer?

The Court: The offer is rejected on the ground

there is not sufficient foundation shown, in view

of the denial of Mr. Sherry that he wrote, and no

evidence whatsoever that Mr. Sherry turned it over

to Mr. Wagner, and in view also of the denial of

Paul McPherson that he ever saw it. (Tr. Vol. Ill,

pp. 409-410)

(The Witness, continuing) Referring to this

barn at Burbank, these temporary stables for which

we deducted $1400, they occupied a space of two or

three lots, which were fifty foot lots by a hundred

and some odd feet. We paid Mr. Arnold $55 for

working on the stables and he and I did all of the

work. The two boys were working around there

clearing this space. They worked a couple of weeks,

six days a week, and I paid one $2 and the other $3

a day. There were also about 80 feet of two inch

pipe which cost between 17^ and 20^ a foot. Wiring

the barn cost about $20 to $25 and $15 for a horse

trough, and $10 for railroad ties. I don't remember

what the board cost to enclose the corral. The lum-

ber used in the barn did not cost over $100, perhaps

$50, and there was a galvanized iron hay shed built.

I would say about twenty or twenty-five sheets of

galvanized iron was used to cover it. There were
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breeding stables built in there, but I don't know
what they cost. (Tr. Vol. Ill, pp. 413-415)

We spent $400 for the lots and we never got our

money back.

Mr. Lazarus : That adds up to $716, pretty much

a top figure for the barn.

Q. Where did that other $700 go?

A. We paid $400 or more or less, if I remember,

for the lots to build on.

Q. When you tore the barn down, did you tear

the lots down, too?

A. No, but we never got a title to the lots and

the man never gave us the money back. (Tr. Vol.

Ill, pp. 417-418) [69]

I might have been the person who told Harlan

Moore as to the cost of a temporary stable from

which there was no salvage at $1400, but I don't

remember that I told him that we were including

the cost of the lots. I don't know whether the ranch

at Saugus was paid for by check or cash. It was

bought from Mr. Joyce. I don't remember whose

check paid for the ranch. (Tr. Vol. Ill, 417-418).

The Court: Well, it was paid for?

The Witness: Either $3000 or $3500.

The Court: You didn't have $3000 or $3500 in

your own account?

The Witness: Yes.

The Court: Did you?

The Witness: Yes.
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The Court: Well, do you remember whether you

l^aid it?

The Witness: Well, either money that was sup-

posed to have been deposited to my account that I

had borrowed, would be deposited to Ralph's ac-

count, and he paid it out for me.

The Court: By the way, speaking of the adop-

tion, were you actually legally adopted through

court proceedings?

The Witness: Yes.

The Court: In what year?

The Witness: In 19—it started in '27, I think,

and it was in 1935 when it was completed.

The Court: How old were you at that time?

The Witness : Oh, about, when it started or com-

pleted?

The Court : When you started ?

The Witness: I was a young fellow then. It

was completed in '35.

The Court : How old were you then ?

The Witness: I would be about 27.

The Court: 27? [70]

The Witness: Yes.

The Court: The laws might have changed, but it

used to be

Mr. Gilbert (Interrupting) The witness, per-

haps, is under a misapprehension, as to well as the

Court. The adoption was made in Mexico.

The Court: What?
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Mr. Gilbert: The adoption was made in Mexico.

I have the papers here.

The Court : As I know Spanish, I will read them

for you, translate them for you.

Mr. Lazarus: Shall I continue, your Honor?

The Court: Yes, I wanted to know whether he

was actually adopted. (Tr. Vol. Ill, pp. 419-421)

Q, By Mr. Lazarus: Mr. Pettinger, to get back

to this question of who paid for the ranch, and how

it was paid for, that is, the question of how the

ranch was paid for, do you recall having given a

deposition in the case of Ruiz v. Wagner on October

10, 19381

A. I am not going to answer any more questions

if you call me Mr. Pettinger.

The Court: Now, keep your temper to yourself.

Mr. Lazarus: I am sorry. I apologize to the

Court, at least. That was inadvertent entirely.

The Witness: I have a legal name, I thought.

The Court: That does not make any difference.

(Tr. Vol. Ill, 420)

Q. Mr. Wagner, to get back to this question of

who paid for the ranch, and how it was paid for,

that is, the question of how the ranch was paid for,

do you recall having given a deposition in the case

of Ruiz V. Wagner on October 10, 1938?

The Witness: I have forgotten the dey)osition, I

have had so many different things happen. I do

recall appearing before Norman G. McKnight, a
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notary public, in the Hellman Building, [71] and
answering to a deposition, and being asked these

questions by Mr. Ruiz:

''Q. Did you pay it in cash?

A. It was by check.

Q. Did you sign the check yourself?

A. I did not.

Q. Wlio signed the check?

A. Ralph Wagner.

Q. On your accoimt?

A. On his accoimt."

Do you recall that?

A. Yes. (Tr. Vol. Ill, p. 422)

(The Witness continuing) Ralph generally

bought the horses for the ranch at Saugus. I don't

recall having stated heretofore that ''the business

of the ranch was handled by Ralph, it was his and

I had no word in it."

I don't remember now that I said that all ex-

penses paid to Ruiz were paid by Ralph. I may
have said that all legal work by Ruiz was to take

care of Ralph. That his business had nothing to do

with me. Referring to the ranch business, I don't

remember having said that I followed Ralph's di-

rections like a son, but it was his business, nor do

I remember saying I made the income tax because

it was a farm, but we were not copartners. I might

have said it and I might not. (Tr. Vol. Ill, pp.

424-425)
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By Mr. Lazarus : I am through with the witness.

The Court: Any redirect?

Mr. Gilbert: That is all.

The Court: Just a moment. Other than running

the ranch and assisting Mr. Ralph Wagner as has

been testified to, what other actual work did you

engage in, either for yourself or for the benefit of

both of you?

The Witness: Boxers. [72]

The Court: How is that?

The Witness: Managing fighters.

The Court: You managed fighters?

The Witness: Both of us did; horses, race

horses.

The Court: Well, that was in conjunction with

the ranch. All right. (Tr. Vol. Ill, pp. 427-428)

Mr. Gilbert: We now offer in evidence the find-

ings of fact and conclusions of law in the case of

Ruiz V. Ralph Wagner, et al, No. 426303, as well

as the judgment in the same case.

The Court: Well, you may read them, if you

want to.

Mr. Gilbert: In order to make the findings

clear, I will have to read, if your Honor pleases,

1, 2, and 3 of the complaint.

"That on the 8th day of July, 1937, in the

Superior Court of the State of California in

and for the County of Los Angeles, the plain-

tiff recovered a judgment which was duly ren-
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dered by said court against the defendant Ralph

Wagner for $8000 together with costs and in-

terest.
'

'

This is a creditor's suit, if your Honor pleases.

"That on the 8th day of July, 1937, said

judgment was docketed in the office of the clerk

of said county and entered in Book 978, page

83 of Judgments. That an abstract thereof

was recorded in the office of the county recorder

of Los Angeles County on the 14th day of De-

cember, 1937.

"That on the 11th day of March, 1938, an

execution was duly issued upon said judgment

against the personal and real property of said

defendant to the sheriff of Los Angeles County,

in which county defendant Ralph Wagner then

resided.
'

'

Then 4 provides that the return is unsatisfied.

"The court finds that the allegations set forth

in paragraphs I, II, III and IV of the com-

plaint are true:

"The court finds that the allegations con-

tained in paragraph V of the complaint are

not true:" [73]

5 reads:

"That prior to the commencement of the

action in which said judgment was obtained

defendants Ernest W. Pettinger, also known
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as Ernest Wagner, and Ralph Wagner agreed

one with the other that the former would hold

lands, moneys and chattels in secret trust for

Ralph Wagner. That whereas bare legal title

would be in said Ernest W. Pettinger, also

knowTi as Ernest Wagner, all equitable owner-

ship and beneficial rights and powers pertain-

ing thereto would be in Ralph Wagner."

The findings was that that statement is untrue.

"The court finds as to the allegations con-

tained in 2^aragraph VI of the complaint that

on the 23rd day of November, 1933 the defend-

ants Ernest W. Pettinger, also known as Er-

nest Wagner, purchased the real property de-

scribed in paragraph VI of the complaint as

joint tenants, that the deed therefor was exe-

cuted to them as such joint tenants and said

deed was duly recorded and the court further

finds that the other allegations contained in

said paragraph VI are untrue."

Paragraph 6 is:

"That on the 23rd day of November, 1933,

pursuant to said general arrangement, defend-

ant Ralph Wagner purchased the following

described property, to-wit: (Omitting the de-

scription.)

"The deed to said property was caused to be

recorded by Ralph Wagner in the names of
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defendant Ernest W. Pettinger, also known

as Ernest Wagner, and himself, as joint ten-

ants."

''The court finds as to the allegations con-

tained in paragraph VII of this complaint,

that the consideration for the purchase of said

real property was paid by said Ernest W.
Pettinger and Ralph Wagner in equal pro-

portions.

"The court finds that the defendant Ernest

W. Pettinger is the adopted son of the de-

fendant Ralph Wagner; that they have made

their home together for many years last past;

that there is a [74] bond of affectionate rela-

tionship between them;

"The court finds further that at the time of

the execution of said deed and the purchase of

said property Ralph Wagner was solvent, that

said property was taken by said defendants

as joint tenants in good faith for valuable con-

sideration and without any intent to hinder,

delay or defraud any creditors or any other

person; that Ernest W. Pettinger has never

held said undivided one-half interest in secret

trust for Ralph Wagner, but has always held

it and does now hold it as the owner thereof

in fee simple absolute, owning and claiming the

same in his own right against the whole world.

"The court finds that the defendant Ernest

W. Pettinger has the right to dispose of said
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undivided one-half interest in such manner

as he sees fit, and that the same is in no manner

subject to plaintiff's claim, and that plaintiff

has no right whatsoever to subject said un-

divided one-half interest to the lien of plain-

tiff's judgment."

The Court: This must be the judgment to set

aside, an action to set aside the conveyance? Is

that right? It sounds like it.

Mr. Gilbert: I suppose so, if your Honor

pleases.

The Court: What is the date of that? It sounds

to me like that ruling must have been a judgment

when he couldn't levy^ on it to set aside the con-

veyance. Is that the nature of the action?

Mr. Lazarus: That is right.

Mr. Gilbert: I can read the prayer, if your

Honor desires it.

The Court: Yes.

Mr. Gilbert: ''Wherefore, plaintiff demands

judgment as follows:

"1. That the conveyance of the premises

hereinabove described insofar as record title

vested in Ernest W. Pettinger, also known as

Ernest Wagner, be declared void as against

plaintiff.

"2. That defendant Ernest Wagner, also

known as Ernest Pettinger Wagner, be en-

joined from encumbering or transferring said
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[75] real estate during the pendency of this

action.

"3. That it be adjudged that said premises

at all times have been the property of defend-

ant Ralph Wagner held in secret trust on his

behalf by defendant Ernest W. Pettinger, also

known as Ernest Wagner, and the same be ap-

plied to the satisfaction of plaintiff's judgment

and interest, and the costs of this action, and

for such other and further relief as may be

equitable.
'

'

The Court: All right.

Mr. Gilbert: ''The Court further finds that

as the said undivided one-half interest deeded

as aforesaid to Ralph Wagner, it was not neces-

sary for plaintiff to institute this action to

subject it to the lien of plaintiff's judgment

or to levy upon the same.

"And from the foregoing findings of fact

the court reaches the following conclusions of

law:

"That the plaintiff should take nothing by

reason of this action; that the defendant Er-

nest W. Pettinger, also known as Ernest Wag-

ner, is the owner of an undivided one-half

interest in and to said property, free and clear

of any claim of plaintiff by reason of said

judgment or otherwise; that the defendant

Ralph Wagner has no right, title or interest

in or to said undivided one-half interest of
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said Ernest W. Pettinger, also known as Er-

nest Wagner, that whatever right, title or in-

terest that Ralph Wagner has in and to the

remaining one-half interest is subject to the

lien of plaintiff's judgment but that it was

not necessary to institute this action to so sub-

ject it; that defendant Ernest W. Pettinger,

also known as Ernest Wagner, is entitled to

judgment quieting title against plaintiff; that

defendant Ernest W. Pettinger, also known

as Ernest Wagner, is entitled to recover his

costs of suit from plaintiff, and that the other

parties bear their own costs,"

and so forth. (Tr. Vol. Ill, pp. 429-434). (This

w^as received in evidence as Defendant's Exhibit

NN.) [76]

Mr. Gilbert: The defendant rests, your Honor.

^lARGARET SMITH PETERS,

called as a witness on behalf of the Government

in rebuttal, testified as follows:

I am agency manager for the Southern Cali-

fornia Telephone Company and work at Newhall.

I know Ernest and Ralph Wagner. I recall talking

with Ernest Wagner in the fall of 1936 when we

were returning from San Fernando, and talked

concerning income tax. Ernest and I were discuss-

ing Ralph Wagner's business and I was rather



104 Ralph Wagyier vs.

(Testimony of Margaret Smith Peters.)

complaining of his method of conducting business.

Ernest said, ''That is nothing. Look what he did to

me. He claimed that I was his partner and left

me holding the sack for $15,000." He said he didn't

have a car, Ralph had the money and spent it

and he had nothing but hard work on the ranch.

I first discussed this conversation with my mother,

and I talked to Mr. Lazarus and I discussed it with

Manuel Ruiz. (Tr. Vol. Ill, pp. 435-439).

MANUEL RUIZ,

recalled as a witness by the Government in re-

buttal, testified as follows:

I have been previously sworn, and was the plain-

tiff in the case of Ruiz vs. Wagner, tried between

June 1 and June 9, 1937. Ernest Wagner w^as called

as a witness and on several occasions during the

time he was examined stated all of the business

of the ranch and mining activities were in charge

of Ralph Wagner, and that he had nothing to do

with those things and nothing to do with the pro-

motional activities carried on; that all negotia-

tions that were carried on with respect to the

business of the ranch, with respect to the business

of mining, and with respect to the promotional

activities was carried on by Ralph Wagner ; that he,

Ernest, had nothing to do with it. He further tes-

tified that all of the payments made to Attorney

Ruiz with respect to expenses of litigation, with
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two or three exceptions, were paid for matters [77]

concerning Ralph Wagner only and matters that

didn't concern Ernest Wagner, and that he was

just a flimkey around the ranch and took orders

from Ralph Wagner. (Tr. Vol. Ill, pp. 443-444).

With three of four exceptions I Vv'as employed by

Ralph Wagner. I was employed by Ernest Wagner

on two or three occasions.

Mr. Gilbert:

Q. As attorney for the Wagners, or either of

them, did you ever tell either one of them that they

were copartners'?

A. No, I didn't tell them during the time that

I was their attorney that I believed or I thought

that they were copartners. Not during the time I

was employed. (Tr. Vol. Ill, p. 450)

I don't think I told Mr. Moore to file a partner-

ship tax return.

Recross Examination

By Mr. Gilbert

:

I do know Mr. Moore who sits at the table, and

I believe I told him I believed they were copartners

at one time. I told him that the question of copart-

nership was a matter of law. That I never did im-

derstand the relationship. That I knew it was a

fiduciary relationship. I was speaking with him

with relation to that judgment I had.

The Court: Have you collected the judgment?

A. No, sir. (Tr. Vol. Ill, 452-453)
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LYMAN AMES,

a witness called on behalf of the government in re-

buttal, testified as follows:

I am a law clerk for Ruiz. Mr. Ernest Wagner

took the stand in the trial between Ruiz and Wag-

ner and said he did not have anything to do with

the business between Mr. Ruiz and Mr. Wagner;

that he had not hired Mr. Ruiz and had nothing

to do with it; that he had no connection with Mr.

Ruiz's affairs and Ralph's at the ranch. I think

Mr. Ruiz asked him whether or not he was a part-

ner and I think he said No; that he took care of

things in [78] general around the ranch and worked

on sheds and in the fields, but whenever it had any

business with Mr. Ruiz, Mr. Wagner was the one

that hired him. (Tr. Vol. Ill, pp. 455-456)

CHARLES D. MUNRO,

recalled as a witness by the defendant in surrebut-

tal, testified as follows:

I remember a conversation with Mr. Ruiz last

spring on the corner of Fourth and Spring Streets

and Ruiz asked me if I could tell him anything

about whether Ralph was going to pay his judg-

ment on this $8000 judgment that he held against

Ralph. I said I didn't know anything about any

way that he could pay it, and then I asked him

about this partnership between Ralph and Ernest.
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Mr. Ruiz said, "Yes, I believe their relationship

constitutes a partnership. I always had believed,

and I would be glad to go to court and testify that

I believed it."

Cross Examination

By Mr. Lazarus:

That conversation was before the indictment was

returned. I had as an accountant prepared his

petition for rehearing before the United States

Board of Tax Appeals. I have no definite agree-

ment as to being paid for appearing in court, but

I have an indefinite agreement that he would pay

me some money. (Tr. Vol. Ill, pp. 458-461). [79]
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At a Stated Term, to wit: The October Term
A. D. 1939, of the United States Circuit Court

of Appeals for the Ninth Circuit, held in the Court

Room thereof, in the City and County of Los An-

geles, in the State of California, on Friday the

fifth day of April in the year of our Lord one

thousand nine hundred and forty.

Present

:

Honorable Curtis D. Wilbur, Senior Circuit

Judge,

Honorable William Denman, Circuit Judge,

Honorable Clifton Mathews, Circuit Judge.

No

RALPH WAGNER,
Appellant,

vs.

UNITED STATES OF AMERICA,
Appellee.

ORDER EXTENDING TIME TO FILE BILL
OF EXCEPTIONS

Upon application of Mr. Ames Peterson, counsel

for the appellant, and on consideration of the stipu-

lation of counsel for the respective parties, this

day filed, and good cause therefor appearing, it is

Ordered that the time to lodge the Proposed Bill

of Exceptions with the clerk of the trial court be,

and hereby is extended to and including May 4,



United States of America 109

1940; that the appellee herein may have to and

including May 18, 1940, to propose amendments to

said Proposed Bill of Exceptions, and that the

Bill be settled and filed on or before May 29, 1940.

[80]

In the District Court of the United States, Southern

District of California, Central Division.

No. 14061-Y

UNITED STATES OF AMERICA,
Plaintiff,

vs.

RALPH W. WAGNER,
Defendant.

STIPULATION

It is hereby stipulated by and between W. I.

Gilbert, Arthur C. Miller and Lee A. Solomon,

Esqs., attorneys of record for the above named

defendant, and Benjamin Harrison, United States

Attorney for the above named District by Ralph

E. Lazarus, Assistant United States Attorney, that

the said defendant, and his counsel, shall have until

and including April 6, 1940, within which to pre-

pare and submit their Bill of Exceptions on Appeal

in the above captioned matter. This stipulation is

specifically based on the fact of the absence of the

trial judge, to-wit, the Honorable Leon R. Yank-

wich, from the district.
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Dated this 25 day of February, 1940.

W. I. GILBERT,
ARTHUR C. MILLER and

LEE A. SOLOMON
By ARTHUR C. MILLER

For Defendant

BENJAMIN HARRISON
U. S. Attorney

By WM. FLEET PALMER
Assistant U. S. Attorney

Good cause appearing therefor, the within stipu-

lation is approved and it is ordered that defendant

shall have to and including April 6, 1940, within

which to prepare and file his Bill of Exceptions

on Appeal herein.

Dated this 26 day of February, 1940.

WM. P. JAMES
Judge. [81]

Approved: May 17, 1940.

RALPH E. LAZARUS
Ass't. U. S. Atty.

The above and foregoing Bill of Exceptions is

settled and allowed hereby.

Dated: May 17th, 1940.

LEON R. YANKWICH
United States District Judge.

[82]
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Received copy of the within Bill of Exceptions

this 27 day of Apr., 1940.

BEN HARRISON
RALPH E. LAZARUS

Attorney for Plaintiff

Recv'd Copy as Amended, May 17, 1940.

BEN HARRISON
RALPH E. LAZARUS

[Endorsed] : Lodged Apr. 27, 1940. Filed May 20,

1940. [83]

[Endorsed]: No. 9440. United States Circuit

Court of Appeals for the Ninth Circuit. Ralph

Wagner, Appellant, vs. United States of America,

Appellee. Transcript of Record upon Appeal from

the District Court of the United States for the

Southern District of California, Central Division.

Filed June 4, 1940.

PAUL P. O'BRIEN,
Clerk of the LTnited States Circuit Court of Appeals

for the Ninth Circuit.



112 Ralph Wagner vs.

United States Circuit Court of Appeals

For the Ninth Circuit.

No. 9440

RALPH WAGNER,
Appellant,

vs.

UNITED STATES OF AMERICA,
Appellee.

DESIGNATION OF PARTS OF RECORD TO
BE PRINTED.

Comes now the above named appellant and re-

quests the Clerk of the above entitled Court to have

included in the printed transcript of record the

entire record as certified to him by the Clerk of the

United States District Court for the Southern Dis-

trict of California, except exhibits.

AMES PETERSON,
Attorney for Appellant.

Received the copy of the foregoing this 1st day

of June, 1940.

BEN HARRISON,
United States Attorney.

By WM. FLEET PALMER,
Assistant United States Attorney.

[Endorsed]: Filed Jun. 4, 1940. Paul P. O'Brien,

Clerk. [84]
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[Title of Circuit Court of Appeals and Cause."]

POINTS ON APPEAL
Appellant hereby adopts as his Points on Ap-

peals the assignments of error heretofore filed with

the Court.

July 6, 1940.

AMES PETERSON,
Attorney for Appellant.

Recv'd 7-6-40.

WM. F. PALMER,
R. E. LAZARUS.

[Endorsed]: Filed July 8, 1940. Paul P. O'Brien,

Clerk. [86]

[Title of Circuit Court of Appeals and Cause]

STIPULATION AND ORDER

It is hereby stipulated by and between the coun-

sel for appellant and respondent that the exhibits

forwarded to the Circuit Court of Appeals need

not be printed in the record.

Dated: July 6, 1940.

AJVIES PETERSON,
Attorney for Appellant.

WM. FLEET PALMER,
United States Attorney.

By RUSSELL K. LAMBEAU,
Assistant United States Attorney.
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It is SO' ordered.

CURTIS D. WILBUR,
Senior United States Circuit Judge.

[Endorsed]: Filed July 9, 1940. Paul P. O'Brien,

Clerk. [88]
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No. 9440.

IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

Ralph Wagner,

Appellant,

vs.

United States of America,

Appellee.

APPELLANT'S OPENING BRIEF.

Statement of the Case.

Under an indictment returned September 13, 1939, by

the Grand Jury for the Southern District of CaHfornia,

Central Division, the appellant, Ralph Wagner, was con-

victed of a violation of the Revenue Act of 1934. The

indictment charged that for the calendar year of 1934 the

defendant and appellant had a gross income of slightly

over $100,000. It further charged that for said year his

net income was slightly in excess of $90,000, and that he

owed a tax to the United States of $26,477, and that he

filed for said calendar year a return showing that his

gross income was $16,731, and that this was done with

intent to defraud the Government.
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The case was thereafter tried before the Court sitting

without a jury. The Court found the defendant guilty as

charged in the indictment and sentenced him to two years

imprisonment and also sentenced him to pay a fine of

$2500.00.

Brief Statement of the Evidence.

The evidence disclosed that in March, 1935, one Harlan

Moore [Tr. p. 19] testified that he was a certified public

accountant and in March of 1935, met appellant and ob-

tained from him information to file a return; that certain

figures were furnished him with reference to appellant's

expenses and expenditures, but that there was no verfica-

tion made of the different amounts ; that certain items were

set up as bad loans, but that he merely took Wagner's

figures upon those amounts and that further, upon appel-

lant Wagner's statement to him that a partnership existed

between appellant and his foster son, Ernest Wagner, that

he had prepared a partnership income tax return. There

was testimony from different witnesses as to the purchase

of race horses on the part of the appellant at various sums

of money, the theory of the Government apparently being

that the purchase of the horses was put in at higher figures

than the money actually paid.

There was testimony on the part of Charles W.
Wagner, who is a brother of the appellant, that appel-

lant in 1935 told him that he was in a little trouble in

regard to his tax and got him to sign a note dated back

to May 8, 1930, in the amount of $1765.00. The wit-

ness Axcley [Tr. p. 56] testified that he was an attorney

and that he met appellant in 1934 in Los Angeles in

connection with some litigation in Nevada, and that he,
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the witness, had written out a promissory note (Exhibit

35) which was signed by Charles Wagner and that Wag-

ner at the time wanted the note written out so that it

would appear that it was barred by the Statute of Limita-

tions, and that upon one of them remarking that this

promissory note looked to be on too clean paper to be as

old as it was the witness told the appellant about a law

suit which he had been engaged in in Oklahoma where it

apparently appeared desirable to have a document look

older than it actually was and that this difficulty was

overcome by having a man put the promissory note in his

shoe so that the perspiration would mess it, and that the

appellant put the promissory note in question in his shoe

and later pulled it out and remarked 'That man from

Oklahoma sure knows his stuff", and that he was present

at the time when another note was made out and dated

March 13, 1933, by a J\lrs. Pettinger in the sum of

$1808.00 and that at the time of its being made out appel-

lant said he didn't want to make it out for too much as that

might be suspicious. The witness further stated that he

reported this incident to the income tax people when he

found out, as he put it, how he had been abused in the

matter.

The witness Goodykuntz testified that he was a special

agent of the Bureau of Internal Revenue and testified to

certain alleged inconsistent statements which appellant had

made to him in 1936 with reference to his financial affairs.

The witness Stacy, who was also an Internal Revenue

Agent, testified to various items in the return which were

disallowed or reduced and that there was a total tax lia-

bility of $26,477.00.

On behalf of the defendant, one Harlan Moore testified

that he had prepared the 1934 income tax return for



Ralph Wagner and obtained his information about it. The

witness, Ernest Wagner, called on behalf of the defendant

explained the situation with reference to the promissory

notes which had been dated back as being that the notes

were made out for sums that people owed them and could

not pay and that they were dated back because the dates

related to the time when the money was actually borrowed

and that the information that he gave to the person pre-

paring the income tax return was correct.

Point One.

No sufficient or any foundation was laid for the intro-

duction in evidence of defendant's Exhibit "K" for Iden-

tification, and said Exhibit "K" for Identification was

never received in evidence; error was committed by the

Court in considering such Exhibit and in commenting

thereon in rendering its decision.

Specification of Error No. Ill is discussed in this por-

tion of the brief. It is as follows:

"III.

That the Court erred in considering in arriving at

its verdict and in commentating thereon concerning

its genuineness and effect, defendant's Exhibit "K"

for i72dentification which was never received in evi-

dence by the Court." [Tr. of Record, p. 11.]

The principal point urged for the reversal of this case

is the fact that the Court in arriving at its verdict or

judgment considered a document which was not in evi-

dence. This document was Exhibit "K" for identification

but was denominated by the trial judge as the "Sherry

Receipt". In this connection the Court said, as he was
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making his findings from the bench [Rep. Tr. pp. 501-

502]:

"I beHeve there are other palpably false representa-

tions. We have had the history of each horse here

and the deliberate falsification with regard to the

prices of the horses is apparent. It has not even

been explained. I think the Sherry receipt, which is

not in evidence, is palpably a forgery. It is so de-

clared by Mr. Sherry, and a comparison of his hand-

writing with the exemplar, both in ink and pen, so

shows. I also believe the statement is true of the

purported waiver alleged to have been signed by Ray

Sherry and Mrs. Ray Sherry, and I pointed out in

the record when the matter came into the record for

identification, why it was palpably fraudulent and not

written by the man and evidently was a crude attempt

to imitate the signature."

It is thus clearly evident that the Court erred in consider-

ing as part of his reasons for finding the defendant guilty

this document which was not in evidence. It is also ap-

parent that where a court undertakes to try a case without

a jury and to himself become the finder of facts, that he

must be guided by the same rules that would guide any

other body in its determination of the question in issue;

and the situation is exactly the same as though a jury were

to be permitted to take with it into the jury room, docu-

ments which were not in evidence, and to consider them

in its deliberations.

There is ample authority for the position which appel-

lant takes. The document in question, not being in evi-

dence and having been rejected by the trial court, should
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not and could not have properly come to his attention as

one or any of the reasons which led him to come to the

conclusion of guilt. The general rule is as follows

:

''The courts have uniformly condemned as improper

the reception of any evidence by the jury in a crim-

inal case outside of that produced at the trial and

whenever there is sufficient ground to suspect that the

defendant has been prejudiced by the reception of such

evidence, the verdict will be vitiated."

This general rule is announced in

134 A. S. R. 1050

and

16 R. C. L. 305.

If a document is not in evidence it is not a part of the

case. The same rule is announced in

64 C. /., 139,

where it is said that evidence rejected by the trial court is

not in the case for any purpose, and again in

64 C. /., 1016,

where the rule is stated that the jury must base their ver-

dict on evidence legally introduced on the trial of the case.

That this rule is followed in the Federal Courts is dem-

onstrated in the case of

Alaska Commercial Co. v. Dinkelspiel, 121 Fed.

318.

This is a Ninth Circuit case:

'Tt is assigned as error that the court permitted

counsel for defendant in error to comment upon Ex-
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hibit D as being a part of the evidence, and to read

the same to the jury, and that the court permitted

said paper to go to the jury, and permitted the jury

to consider it as part of the evidence in the case. It

is evident from the bill of exceptions that the exhibit

was, by inadvertance, not offered or received in evi-

dence, nor read to the jury. Was the ruling of the

court in permitting the jury to consider it as evidence

and permitting them to take it to the jury room,

error for which the judgment must be reversed? That

is was error is too clear to require discussion. But

did it affect a substantial right of the plaintiff in

error? To answer this question, it becomes necessary

to consider the bearing of the exhibit upon the issues

which the jury were called upon to decide. The de-

fendant in error had made two classes of deposits

with the plaintiff in error. First, a series of deposits

to be drawn against on account; second, certain de-

posits in packages for safe-keeping. He testified that

the three deposits for which the action was brought

were all of the latter class. The receipts which were

given by the agent of the plaintiff in error for those

deposits were produced in evidence. They were found

in the possession of the plaintiff in error, its agent

having in some way recovered their possession. The

defendant in error was the only witness who testified

as to the circumstances of their surrender. The plain-

tiff in error did not profess to know anything of the

transaction, except that the receipts had been issued

by its agent, and were found in its possession some

time after the agent's death, and that there were no

packages in its possession correponding thereto. It
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was its contention that the packages must have been

returned to the owner at the time when the receipts

were surrendered. The receipt which was given for

the deposit of November 23, 1899, differs materially

in form from the other two. It does not, upon its

face, purport to show that the deposit thereby repre-

sented was a deposit for safe-keeping. One of the

questions involved in the case, therefore, was whether

that deposit was a deposit for safe-keeping, or a de-

posit to account, to be drawn against. If it was the

latter, it had been included in the settlement of the

account, and the defendant in error could not recover

for it in the present action. The defendant in error

testified that he wrote out the receipt before he made

the deposit, but that the agent, when he signed it

added thereto the words 'not weighed or counted'.

These words appear on the receipt, but the defendant

in error testified that before the receipt was signed the

agent counted the currency and gold coin, and at his

request weighed the gold dust ; and the witness added,

T wished it weighed, as I was making the deposit'.

The language of the receipt would seem to indicate

that it might have been a receipt for money and gold

dust deposited on account, but the defendant in error

testified that it was for packages left for safe-keep-

ing. Exhibit D tends to corroborate him in that re-

spect. It contains the entry of the deposit referred to

in the receipt, and adds the words 'for safe-keeping',

words which are not found in the receipt. The clerk

who prepared Exhibit D did not testify from what

information or from what data he entered those

words. As Exhibit D went to the jury, it contained
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information in writing tending to show that the de-

posit of November 23, 1899, was made 'for safe-

keeping', and was therefore not one of the deposits

included in the settlement of July 21, 1900, when,

according to the testimony of the defendant in error,

he drew down the balance due him on account of

deposits made to account, or to be drawn against.

The written entry, also, of the date 'July 21, 1900', as

shown on Exhibit D, tended to corroborate the testi-

mony of the defendant in error that on that date he

still had in his position, and had not yet surrendered,

the three receipts. In fact, his counsel, in addressing

the jury, as it appears from the record referred to

Exhibit D, and argued to the jury that the testimony

of Piatt and the defendant in error that they had

these receipts in their possession on July 21, 1900,

was confirmed and corroborated by the fact that

Exhibit D was made, which paper, he said, was in

evidence in the case. The paper never having been

offered in evidence, nor submitted to opposing counsel

for their examination, the latter had no opportunity

to cross-examine the witness who made it concerning

the data from which it was prepared, or other cir-

cumstances connected therewith. In view of all these

considerations, it is impossible to escape the conclu-

sion that to permit the exhibit to go to the jury as

evidence was error for which the judgment must be

reversed. We are unable to say how much the jury

may have been influenced by such evidence in finding

their verdict. It is enough to say that they may have

been influenced by it. Bates v. Preble, 151 U. S. 149,

14 Sup. Ct. 277, 38 L. Ed. 106; Vicksburg & M. R.
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Co. V. O'Brien, 119 U. S. 99, 7 Sup. Ct. 118, 30 L.

Ed. 299. In the case last cited, Mr. Justice Harlan,

speaking for the court, said:

" 'While this court will not disturb a judgment for

an error that did not operate to the substantial injury

of the party against whom it was committed, it is well

settled that a reversal will be directed unless it ap-

pears, beyond doubt, that the error complained of did

not and could not have prejudiced the rights of the

party;' citing Smiths v. Shoemaker, 17 Wall. 630,

639, 21 L. Ed. 717; Deery v. Cray, 5 Wall. 795;

Moores v. Nat. Bank, 104 U. S. 625, 630; 26 L. Ed.

870; Gilmer v. Higley, 110 U. S. 47, 50, 3 Sup. Ct.

471, 28 L. Ed. 62.

"The judgment is reversed, and the cause remand-

ed for a new trial."

It is respectfully submitted that for the error complained

of the judgment of conviction and sentence should be re-

versed.

Ames Peterson,

Attorney for Appellant.



No. 9440.

IN THE //

United States Circuit Court of Appeals
FOR THE NINTH CIRCUIT

Ralph Wagner,
Appellant,

vs.

United States of America,

Appellee.

APPELLEE'S BRIEF.

Wm. Fleet Palmer,

United States Attorney,

Ralph E. Lazarus,

Assistant U. S. Attorney,

United States Postoffice and Courthouse

Building, Los Angeles, California,

Attorneys for Appellee.

A Jlaon . )

NOV 2 S 19^>0

Parker & Baird Company, Law Printers, Los Angelea.

5.





TOPICAL INDEX.

PAGE

Statement of Case 1

Statement of Evidence 2

Question Involved 4

Argument 4

I.

The court did not consider defendant's Exhibit "K" for iden-

tification as evidence and error cannot be predicated on this

ground 4

II.

The cases cited by appellant do not show that the trial judge

committed error by making passing reference to a document

which was marked for identification 6

Conclusion 7





No. 9440.

IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

Ralph Wagner,

vs.

United States of America,

Appellant,

Appellee.

APPELLEE'S BRIEF.

STATEMENT OF CASE.

Defendant, a mining-stock promoter, rancher and horse-

owner, was indicted for wilfully and knowingly attempting

to evade payment of income taxes for the calendar year

1934. The indictment set forth that defendant's net in-

come was in excess of $00,000.00 for that year and fur-

ther alleged that defendant's income tax return claimed

improper fraudulent deductions and credits to bring the

gross income to approximately $16,000.00 ( Tr. pp. 1-5].

The only point raised in this appeal is with reference to

an alleged improper statement made by the court at the

time of rendering judgment re evidence supporting one

specific phase of the government's case (Appellant's Brief

p. 4). It should be here stated that no exception was

taken at the time, and that the case was tried without a

jury.
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STATEMENT OF EVIDENCE.

In this brief statement of the evidence, the government

will not attempt to summarize the case in its entirety but

will only refer to that evidence relating to the falsification

of the records in attempts to claim improper tax deduc-

tions on depreciation of livestock, as this is the only phase

of the case raised on appeal.

Accountant Harlin Moore, who prepared defendant's

1934 income tax return on information furnished by de-

fendant [Tr. p. 19], stated that Schedule "C-14" of the

partnership income tax return (Gov'ts Ex. No. 6) set

forth computation of depreciation items on livestock and

that there was necessarily included the alleged cost of the

horses on defendant's ranch in order to determine what

could be claimed for yearly depreciation.

Moore stated [Tr. p. 26] that the alleged cost price

of the horses was furnished to him by the appellant and

that the figures given for each horse were as follows

:

''Calumet Dotty" $500.00

"Bert Abbe" 8500.00 ( Tax deprecia-

tion claimed on

such cost of

"Bert Abbe"

was $1875.00)

"Maxine Express" 300.00

"Polly O'Donna" 300.00

"Annabella Watts" 500.00

"Evening Son" 3500.00

"Jean Morris" 3500.00

"Vida McKinney" 500.00
*

'Valencia Donna" 500.00.
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As contrasted with these figures, witness Ray Sherry

testified that he sold ''Bert Abbe" for $550.00 to the ap-

pellant [Tr. p. 44]. When confronted with defendant's

Exhibit "K" for identification, which exhibit was a pur-

ported bill-of-sale and receipt showing $2500 paid for

"Bert Abbe" [Tr. p. 44; Rep. Tr. pp. 147-8], the witness

denied that it bore his signature. Appellant's counsel then

offered Exhibit "K" in evidence and the Court refused the

offer on the ground that it had not been proved authentic.

Witness Paul McPherson testified [Tr. pp. 41-3] that

he purchased for appellant the following horses, for the

figures hereinafter set forth, upon instructions received

from appellant and with money furnished for such pur-

pose:

"Vida McKinney" $175.00

"Calumet Dotty" 225.00

and the four mares: "Polly O'Donna", "Mabel Cinco-

field", "Suitus" and "Virginia O", all at one time, for a

total price of $200.00.

Witness Thomas Crawford testified that he sold the

mare "Annabella Watts" to appellant for $300.00 [Tr.

p. 47 J.

Witness Frank Rees testified that while employed by

appellant he purchased for him and under appellant's

direction "Evening Son" and "Jean Morris" for $800.00

each [Tr. p. 48].

Various other matters of fraud were testified to by

government witnesses, which matters will not be here dis-

cussed in the Statement of Evidence inasmuch as appellant

has apparently predicated his appeal only on the one

ground hereinbefore and hereinafter set forth.



QUESTION INVOLVED.

I.

When a defendant offers in evidence a document that is

properly rejected, is it reversible error for a Court sitting

without a jury to explain, at time of passing judgment,

why such document could not be considered in judging

defendant's case?

ARGUMENT.

I.

The Court Did Not Consider Defendant's Exhibit "K"

for Identification as Evidence and Error Cannot

Be Predicated on This Ground.

It is to be noted that Exhibit "K" for identification is a

purported bill-of-sale and receipt allegedly signed by Ray

Sherry showing $2500.00 paid for the horse "Bert Abbe"

[Rep. Tr. p. 153; Tr. p. 44]. This was offered in evi-

dence by defendant [Rep. Tr. p. 148] and, upon the gov-

ernment's objection to its receipt, was marked for identi-

fication.

In answer to the Court's query, witness Sherry stated

that the receipt did not bear his signature [Tr. p. 44].

Thereupon, the Court took an exemplar of the witness's

handwriting, which was marked "Court's Exhibit No. 1",

and refused to admit defendant's Exhibit "K" in evidence.
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The statement made by the Court at the time of passing

judgment commenced on page 492 of reporter's transcript

and continued for 1 1 pages to and including page 502.

Appellant's sole objection in the entire case is to one

closing paragraph comprising less than half a page of

the Court's statement. Herein [Appellant's Brief p. 4;

Rep. Tr. p. 501] the Court refers to the deliberate falsi-

fication of the tax return with regard to the prices of the

horses and states that the Sherry receipt (Exhibit "K" for

identification) "ivhich is not in evidence is palpably a

forgery:" The Court continued: "It is so declared by

Mr. Sherry. * * *" (Italics supplied.)

Here the Court referred to a denial [Tr. p. 44] by the

witness Sherry that he had signed a receipt which was

ofifered by defendant to prove that $2500.00 was paid for

the horse "Bert Abbe" rather than $550.00 as alleged by

government witnesses. Certainly the Court was entitled

to refer to the witness' statement that this purported re-

ceipt was not authentic for such a statement refuted the

evidence attempted to be adduced by appellant that

$2500.00 was actually nere paid. (It should be noted

that in the tax return in question it was claimed that

$8500 was paid for ''Bert Abbe" and $1875 was deducted

as depreciation on the basis of such alleged cost-price.)

It must also be noted that this receipt, and reference there-

to, related to 1)ut one of the numerous transactions where-

in the cost-price of livestock was raised for tax deprecia-

tion purposes.
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II.

The Cases Cited by Appellant Do Not Show That the

Trial Judge Committed Error by Making Passing

Reference to a Document Which Was Marked
for Identification.

The Court's only reference to Exhibit **K" was a nega-

tive reference. The fact that this exhibit was forged was

not used by the Court to show the falsification of records

re livestock costs, but was used to show that defendant's

attempted explanation as to cost was not adequate.

The cases cited by appellant are those where a jury

improperly considered documentary material in a positive

sense to convict a defendant. In this instant matter, the

cost price of "Bert Abbe" as $550.00 was established by

Paul McPherson [Tr. p. 42] and Ray Sherry [Tr. p. 44].

Witness Harlin E. Moore [Tr. p. 26] had previously tes-

tified that the cost price was given to him by the Wagners

as $8,500.00. Thus this receipt was only offered by the

defense to negative the testimony of McPherson and

Sherry. The Court discarded Exhibit "K" and, in state-

ment at time of judgment, explained why it disregarded

the offer of Exhibit "K". There is no indication that the

trial court regarded this forged document as anything

other than an instrument that could not be considered to

negative the claim of the government witnesses that only

$550.00 was paid for "Bert Abbe." The Court stated:

"* * * The deliberate falsification with regard

to the prices of the horses is apparent. Tt has not

even been explained. I think the Sherry receipt which

is not in evidence is palpably a forgery."
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Appellant paradoxically is objecting to the Court's

reference to a document which appellant offered, which

the Court refused and the only reference to which was

by way of explaining why such proffered evidence could

not be considered.

CONCLUSION.

Appellant's brief has been difficult to answer because

no case in point has been cited, nor has the exact basis

for this appeal been stated succinctly.

Apparently appellant's sole objection is that the Court

refused some evidence offered by appellant and then, in

passing judgment, explained briefly why it could not con-

sider such evidence. From this appellant concludes that

the Court, even in explaining why the rejected exhibit

could not be considered, did in fact thus consider Exhibit

"K" so that a reversal should be ordered. It is the posi-

tion of the government that the Court's comments could

not possibly have prejudiced the appellant nor were they

in any wise improper.

Respectfully submitted,

Wm. Fleet Palmer,

United States Attorney,

Ralph E. Lazarus,

Assistant U. S. Attorney.

Attorneys for Appellee.
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Supplemental Statement of the Case.

This indictment was returned September 13, 1939.

[Tr. p. 5.] It charges the appellant (hereafter referred

to as defendant) with a violation of Section 145b of the

"Income Tax Act of 1934", which section declares:

".
. . any person who wilfully attempts in any

manner to evade or defeat any tax imposed by this

title, or the payment thereof, shall, in addition to

other penalties provided by law, be guilty of a

felony ..."

Surprising as it may seem, counsel who represented the

defendant in the trial court did not take a single excep-

tion to any of the rulings or orders made by the trial

court. We make this statement at the outset in the hope

that this Court will be immediately impressed with the

unusual situation faced by present counsel and with the

fact that the defendant is entitled to even greater con-

sideration at the hands of this Court than he would be

had the record been carefully preserved in the trial.
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Argument.

We do not intend to abandon the points urged in Ap-

pellant's Opening Brief heretofore filed. We still

respectfully insist upon those points and submit the addi-

tional matter hereafter mentioned. In so doing we ap-

preciate we are departing from the usual practice. How-

ever, it occurs to us that such departure is justified when

the gravity of the penalty imposed against the defendant

is considered, along with the fact that in the entire course

of this trial, extending over several days, no adverse

ruling was excepted to by the defendant, and no specific

assignment of error has been based upon any such ruling

of the trial court. He was sentenced to two years' im-

prisonment and to pay a fine of $2500.00.

T.

This Court Should Consider and Act Upon the Plain

Errors in This Record, Even Though Such Errors

Have Not Been Excepted to and Even Though
No Particular Assignment of Error Has Been
Made Thereon.

We are acquainted with Rule 27, Sub. 4, of the Su-

preme Court of the United States, reading:

"When there is no assignment of errors, as re-

quired by section 997 of the Revised Statutes, counsel

will not be heard, except at the request of the court;

and errors not specified according to this rule will

be disregarded, save as the court, at its option, may
notice a plain error not assigned or specified."

and with that part of Rule 11 of this Court, which de-

clares :

"Such assignment of errors shall form part of

the transcript of the record and be printed with it.
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When this is not done, counsel will not be heard,

except at the request of the court; and errors not

assigned according to this rule will be disregarded,

but the court, at its option, may notice a plain error

not assigned."

We believe this case presents a situation where this

Court should "notice a plain error not assigned or speci-

fied". This Court has held that compliance with that por-

tion of its Rule 11, above set out, is not jurisdictional,

but is only a rule of practice. (Green v. U. S., 19 F. (2d)

850.)

Where the life or liberty of a citizen is at stake, the

courts of the United States, in the exercise of a sound

discretion may notice and relieve from radical errors in

the trial which appear to have been seriously prejudicial

to the rights of the defendant, although the questions they

present were not properly raised or preserved by objection,

exception, request, or assignment of error. (McNutt v.

U. S., 267 F. 670; Lantcnto v. U. S., 4 F. (2d) 901.)

We submit that the matters hereafter discussed clearly

show that the interests of this defendant were not prop-

erly protected during the trial, to his very serious detri-

ment. The record is replete with hearsay testimony, bare

conclusions of witnesses, and other evidence that had no

place in the record; and much of that improper evidence

was highly prejudicial to the defendant. These state-

ments are amply supported by what we have hereafter

said. This case presents a situation where the appellate

court should take cognizance of clear error of the trial

court, even though the error was not excepted to, and

even though such error has not been specifically set up

in the filed Assignments of Error.



II.

The Evidence Taken as a Whole Is Insufficient to

Justify or Sustain the Conviction of the Defend-

ant.

We desire to argue hereunder, Assignments of Error

I and II. [Tr. p. 11.] They read as follows:

"I.

That the Court erred in refusing and failing to find

the defendant not guilty at the close of the Govern-

ment's case in chief, in that the evidence was insuf-

ficient to support a judgment of conviction.

11.

That the Court erred in refusing and failing to

find the defendant not guilty at the close of the

entire testimony in the case for the reason that the

evidence was insufficient to justify a finding of guilt

against the defendant."

It will be observed that the Notice of Appeal contains

the following grounds of appeal [Tr. pp. 9-10] :

"II.

That the evidence adduced at the trial is insufficient

to justify said verdict, finding and judgment of the

court.

V.

The Court did not give defendant the benefit of the

reasonable doubt to which he was legally entitled."

We ask the Court to consider those matters under this

portion of this brief.

The charge is not set out in the words of the statute

with only such recital of details as is sufficient to put the

defendant on notice of the charge against him, and so as

to enable him to prepare his defense and to plead his ac-
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quittal or conviction as a bar to another prosecution for

the same offense. (U. S. v. Cruikshank, 92 U. S. 542,

558.) This indictment descends to particulars and alleges:

".
. . defendant had, derived and received a gross

income of over $5,000, computed in accordance with

the Revenue Act of 1934, c. 277, 48 Stat. 680, . . .

to-wit: $100,050.83, derived as follows, that is to say.

Profits from sales of capital assets $ 88,189.16

Income received from Mary McDermott 11,044.29

Miscellaneous income 679.88

Income from business as astrologer 137.50

Gross Income $100,050.83

That for and during the said calendar year the said

defendant was entitled to and allowed by the said

Revenue Act deductions (other than those deductions

taken in computing gross income as aforesaid) in the

sum of, to-wit: $9,276.37, and no more, on account

of the following:

Taxes paid $ 126.97

Deductible losses 650.00

Bad debts 556.00

Contributions 235.00

Travel expenses 998.12

Attorney fees 35.00

Auto expenses 1,213.68

Depreciation on automobiles 447.93

Telephone and telegraph 866.28

Salary to E. Wagner 2,420.00

Office expense 49.71

Expense of managing fighter 1,495.46

Miscellaneous business expense 182.22

$9,276.37"

[Tr. pp. 2-3; emphasis supplied.]



"That the said defendant, well knowing all of the

foregoing facts, did on or about, to-wit, June 15, 1935,

at Los Angeles, . . . wilfully, knowingly, un-

lawfully and feloniously attempt to evade and defeat

a large part of said tax, to-wit, $25,105.79, upon his

said net income for the said calendar year 1934, and

as means of so wilfully, knowingly, unlawfully and

feloniously attempting to evade and defeat said tax,

did . . . make under his oath to said Collector

of Internal Revenue an income tax return for said

calendar year, . . . and he, the said defendant,

did then and there pay to the said Collector the sum
of $50.00, and no more, as and for his income tax

for said calendar year 1934;" [Tr. pp. 4-5; em-

phasis supplied.]

We recognize the well established rule that in the or-

dinary case a defendant cannot complain that a pleading is

too full, or that it alleges more than the prosecution is

required to prove. Under such conditions the "excessive

pleading" is treated as surplusage and may be disregarded;

but where, as here, the prosecution alleges details upon

which it elects to rely to show a wilful attempt to evade

the payment of a tax, the prosecution ought not to be

allowed to depart from the theory set up in the indictment

and pursued during the entire course of the trial, and

then ask for a conviction on an entirely different basis,

or upon other facts than those set up in the indictment.

That is what the prosecution did in this case, according to

our view, and this defendant was convicted on matters not

alleged in the indictment and not upon proof of the theories

adopted by the prosecution in the indictment and during

the trial, but was convicted on other conclusions reached

by the trial court as to falsity of the return.
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In other words, the prosecution proceeded on the theory

that the defendant had wilfully and fraudulently filed an

income tax return based upon the contention that a part-

nership existed between the defendant and one Ernest

Wagner, the adopted son of the defendant. This theory

is clearly reflected by the indictment itself, and by the

testimony offered and received during the whole course

of the trial. By that testimony the prosecution sought

to show that the idea of a partnership was fabricated in

the mind of the defendant alone, without any sustaining

basis of law or fact, and made up out of the whole cloth,

merely for the purpose of evading the tax. Quotation

from the record clearly demonstrates that such was the

prosecution's theory.

We quote part of the record when Mr. Harlan Moore,

a witness for the prosecution, was under examination:

*'The Court: The specific question is, did they

direct you to file a partnership return or not, or did

you just discuss with them and then, when you be-

came satisfied, on talking to them and Mr. Ruiz that,

in their opinion, it was, then you said, T am going

to file a partnership return.' That is very important

because the Government contends that there w^as no

partnership, and that the idea of a partnership arose

in the mind of the defendant with the idea of de-

frauding the Government. So it is very important

to know who mentioned the partnership first, and who
finally made the decision to file it as a partnership

return.

The Witness : Well, the final decision was made

by Mr. Wagner, Ralph Wagner.

The Court: Well, after you came back from talk-

ing to Ruiz about the partnership, did you ask for

any supporting data as to the existence of a part-



nership, checks or agreements or a showing of divi-

sion of profits, or share of losses, or any of the

elements of a partnership?

The Witness: I still wouldn't know. I am not

adequate to judge whether a partnership is a part-

nership or a single proprietorship.

The Court: In other words, you took their state-

ments that it was, and then decided to make the re-

turn as a partnership?

The Witness: Their statement that it is a part-

nership is sufficient for me to follow their instruc-

tions to file a partnership return.

The Court: In this case you also had the state-

ment of the attorney?

The Witness: In this case it was corroborated

by Mr. Ruiz. Ralp Wagner instructed me to make

a partnership return." [Tr. pp. 28-29.]

At the conclusion of the trial, and after discussing at

length the elements of a partnership from the standpoint

of civil liability, the trial court stated:

"Now I am not going to analyze the facts other

than to say that there are certain uncontradicted

facts here which, to my mind, lead me to the con-

clusion that the relationship between the parties here,

the joint ownership of the property, the joint owner-

ship of stock, their joint assumption of debts to-

ward the other, in relation to the ranch, the opinion

of Mr. Ruiz which, incidentally, he never denied from

the witness stand having given, the opinion which he

gave to Mr. Moore at the time; these and others,

while not establishing a partnership in law, are suf-

ficient to raise doubt as to whether there was fraud-

ulent intent on the part of the defendant here in con-

veying to the accountant that a partnership existed.''

[Rep. Tr. p. 497.]



The trial court then discussed the testimony given by

the prosecution witness, Manuel Ruiz, and the sworn

statements made by this same witness at another time,

when he was prosecuting a civil action for attorney's fees

for services rendered by him as the attorney for the de-

fendant. Summing up that testimony and those statements

by Mr. Ruiz, the Court said that to his mind such state-

ments lend credence and support ''to the undenied state-

ment that Mr. Ruiz made to Mr. Moore that these men

(the defendant and his adopted son, Ernest Wagner), in

his opinion, at the time they were discusing the making

of a return, were, in reality, partners." The trial court

said:

"To my mind, therefore, the statement which Mr.

Moore made on the stand, and which was not contra-

dicted, that after having the Wagners tell they were

partners, he discussed the matter with Mr. Ruiz;

that Mr. Ruiz confirmed the thing and thereupon he,

at the request of Mr. Wagner, made this a partner-

ship. That is not only uncontradicted, but it is sup-

ported by Mr. Ruiz's conduct since that time and

by his failure to deny it, which he could have, from

the stand, because he has been in attendance and has

heard these statements made." [Rep. Tr. p. 499.]

The simple fact is that the trial court held that there

was at least a reasonable doubt as to the good or bad

faith of the defendant in making an income tax return

based upon the assumption that he, the defendant, and

his adopted son, Ernest Wagner, were partners during the

year 1934. This conclusion by the trial court, that the

prosecution had failed to establish beyond a reasonable

doubt that the filing of the income tax return on the

basis that a partnership existed was not the result of a
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thought that "arose in the mind of the defendant with the

idea of defrauding the Government", does something

more to the case of the prosecution. It throws out vir-

tually all of the so-called proof on the gross income of

$100,050.83, and of the allowable deductions of $9,276.37,

alleged in the indictment [Tr. pp. 2-3] and set out on

page 5, supra. This is apparent from consideration of

the following:

The gross income and the allowable deductions set out

in the indictment and last referred to, came from the

"reconstructed return" prepared by the prosecution wit-

ness, Irving Stacy. [See abstract of his testimony, Tr.

pp. 70-74.] This witness testified:

"T am an internal revenue agent. I have recon-

structed what the Bureau of Internal Revenue con-

siders to be a proper tax return of Ralph Wagner
for the calendar year 1934. There are three returns

involved in this action. One is a partnership return

filed by Ralph Wagner and Ernest Wagner showing

net income of $33,462.86. This was divided equally

between Ralph Wagner and Ernest Wagner, and

was transferred to their individual returns, Ralph

Wagner reporting $16,731.43, and Ernest Wagner
reporting a like amount. Of course the Bureau of

Internal Revenue has denied partnership. . . .

The next item is the sale of seven claims to William

Scott Pyle. The return shows $6000. This has

been increased to $12,000. The cost of the claims per

the return was $1200. This has been reduced to

$1000. The item of Travel expenses of $6804.98 has

been disallowed. The next item of expense is enter-

tainment, $1100. This has been disallowed because it

represented a personal expense and it has not been

shown that it represented business expense.
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"The next item of Professional services $895, $65

has been disallowed. On the item of travel and mis-

cellaneous, $1651.84, certain portions were allowed

and certain were not. The next item of mine expense,

the total reported in the return is $81,659. $15,800

has been allowed. . . .

"With reference to the stock sale to William Scott

Pyle, we have found out that it cost him $1765 for

the stock, and have allowed one-quarter of that, and

disallowed three-quarters. We have allowed a total of

$1080 for promotional expenses. The net promotional

income has been increased to $72,490.55 per the re-

turn to $88,189.16. The item of $88,189.16 has been

considered to be taxable entirely to Ralph W. Wagner.

"The partnership loss shown on the partnership re-

turn is $15,933.30. He has deducted as loss on the

farm form, $4183.94. Of this amount $1832.67 has

been allowed." [Tr. pp. 70-71.]

"There is a total allowable deduction in the farm

loss of $9,531.52 instead of the partnership return

loss of $15,933.30.

"With reference to automobile expense of $3664.08,

this was reduced to $1213.68, because it was con-

sidered that one-fourth represented business rather

than three-fourths as per the return. Of the Tele-

phone and Telegraph, $1732.56, this was reduced by

one-half.

"We have included in the income $12,363.70 from

Mary McDermott. Mr. Moore testified there was

deposited in the bank from this source $16,238.70.
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Against this we have allowed for food, doctors, share

of utilities in Wagner home, laundry, etc., for the

taxable year 1934, $619.41." [Tr. p. 73.]

Nothing would be gained by reviewing each item re-

ferred to, but the capricious and arbitrary action of this

Internal Revenue Agent in allowing or disallowing claims,

fixing costs, disregarding the partnership status, and al-

lowing as deductions fractional parts of expenses, is hard

to understand, much more difficult to excuse.

Nothing whatever in this entire record gives the slight-

est support to this officer's action in allowing one-quarter

of the $1765, the cost to the defendant of the Pyle stock,

and the disallowing of three-quarters, or in increasing the

promotional income from "$72,490.55 per the return to

$88,189.16", and then considering it "taxable entirely

to Ralph W. Wagner" ; or in disregarding the partnership

return which showed a loss of $15,933.30, and granting

the "allowable deduction in the farm loss of $9,531.52 in-

stead of the partnership return loss of $15,933.30."

"With reference to the automobile expense of $3664.08",

which "was reduced to $1213.68", by whom was it "con-

sidered that one-fourth represented business rather than

three-fourths as per the return", as testified to by this

witness ?

There is not the slightest reason to charge "in the in-

come $12,363.70 from Mary McDermott" except that

$16,238.70 "was deposited in the bank from this source".

The Government witness, Harlan Moore, testified that he

was told that that $16,238.70 was a loan [Tr. p. 28] and
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that the defendant himself had told Moore that $11,57370

of it had been received from Mary McDermott "to hold

for her". [Tr. p. 19.] That testimony stands uncontra-

dicted.

However, Mr. vStacy, without the slightest excuse or

justification, so far as this record discloses, said: "Against

this we have allowed for food, doctors, share of utilities

in Wagner home, laundry, etc., for the taxable year

1934, $619.41". [Tr. p. 7Z.] Upon what basis?

Of course, the prosecution will seek to make a good

deal of the claim that the depreciation on the livestock

was set up at figures that were unjustified, because of

claimed false statements as to the costs of that livestock.

It is apparent, however, that there was considerable con-

fusion in the minds of the witnesses as to the basis upon

which the depreciation was figured. Prosecution witness,

Don Wilson, who gathered much of the information tes-

tified that he asked "Ralph Wagner the value of the stock

he had on the ranch, and from information I gathered

from him I was able to put the value of the stock". [Em-

phasis supplied; Tr. p. 18.]

This information which Mr. Wilson obtained as to the

"value" of the stock was passed on to Mr. Moore, another

prosecution witness, and he took the figures on the "value"

as the "cost" figures. That misunderstanding probably ac-

counted for what might appear on its face as a misrep-

resentation or false statement in the return. However,

it is notable that when Mr. Moore testified for the prose-

cution on the subject of deductions claimed by reason of
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the depreciation on the horses, there was very little said

to indicate that any information as to either the value

or the cost came from this defendant.

As illustrative of the testimony in this regard, we

quote from the transcript, page 26:

"With reference to the horse Bert Abbe, the price

given for that horse $8500 came from oral informa-

tion furnished by either Ralph or Ernest Wagner . . .

/ do not know which of the Wagners told me this.

"With reference to the item $300 for the mare

Maxine Express, that came from oral information

given by the Wagners jointly. The figure of $300

on the mare Polly O'Donna came from the same

source. Also the mare Annabelle Watts $500, the

same. The same information was obtained relative

to Evening Son, $3500, and the same as to the mare

Jean Morris $3500, and the same as to the mare

Vide McKinney, $500, and the same as to the mare

Valencia Dona, $500." (Emphasis supplied.)

Certainly this indefiniteness as to the source of in-

formation is not sufficient to justify the trial court or

any other court to believe, beyond a reasonable doubt, that

the defendant furnished false information in this regard,

and had it inserted in the income tax return for the pur-

pose of evading or defeating the tax.

The deductions of $13,271.00 claimed for bad debts in

the partnership return, were by Mr. Stacy, with his cus-

tomary alacrity, transferred by him to the defendant be-

cause the Bureau of Internal Revenue denied the part-
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nership, and were then reduced to $556.00 [Tr. p. 73]

;

a total of $12,715.00 was lopped off, including the fol-

lowing: Clifford E. Fox—$100.00, Frank Pettinger—

$800.00, Charles Wagner—$1060.00, Helen Rogers—

$7500.00, H. Eaton—$609.00, Frank Hammel—$100.00,

R. J. Kimbrough (or Kimbro)—$150.00, Paul McPher-

son—$44.00, D. Miller—$300.00, William Scott Pyle—

$100.00, Mrs. Pettinger—$1808.00. [Tr. pp. 18, 22, 23,

24, 53, 68, 69.]

The evidence offered by the prosecution to sustain the

charge that these claimed debts were bad and were known

by the defendant to be bad, and were fraudulently set up

by him on the return, is woefully lacking. The burden of

showing those facts beyond a reasonable doubt rested

squarely upon the prosecution, and such burden is not met

in this case, even when full effect is given to all the tes-

timony given by the prosecution witnesses.

To be more specific: There is nothing to refute the

statement made by the defendant to the prosecution wit-

ness Moore [Tr. p. 23] that the $7500.00 to Helen Rogers

was for money advanced by the defendant; nothing to

show it was not a bad debt. That the defendant had

loaned Charles Wagner the $1060.00 is clear from the

testimony of the Government witness, Charles Wagner

[Tr. p. 53] ; that loan was not repaid. With the excep-

tion of the testimony of Ben C. Axcley, hereafter dis-

cussed, there is nothing to refute the statements which,

according to the prosecution witnesses were made by the

defendant to such witnesses, that Ralph Wagner had told
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them that Mrs. Pettinger had no assets [Tr. p. 24] and

that his debt arose because "he (defendant) had helped

her out frequently and she had helped him out". [Tr.

p. 69.]

That the Frank Pettinger note for $800.00 'Vas a

loan, and the man was bankrupt", the prosecution witness

Moore stated the defendant told him, and that statement

stands unrefuted and untouched. Furthermore, that note

from Frank Pettinger ran in favor of Ralph and Ernest

Wagner jointly [Tr. p. 51]; not to the defendant alone,

as Mr. Stacy would have it run. We submit that the tes-

timony of Frank Pettinger himself [Tr. p. 51] clearly in-

dicates that if he was not bankrupt, he was certainly un-

able to pay the note.

The $300.00 loan to Miller is not touched upon in the

prosecution's evidence, other than by the statement of the

prosecution witness that Mr. Wagner had told him that

it was a loan, and that it was bad. [Tr. p. 24.]

The Pyle loan of $100.00 was declared by Wagner to

the prosecution witness Moore, to be uncollectible, and

Mr. Wagner stated that suit had been filed on it. [Tr.

p. 24.]

The witness, according to the testimony of the Internal

Revenue Agent Goodykuntz, told the latter that the de-

fendant "did not think Pyle would ever pay it; that it

w^as a contested item". [Tr. p. 70.] Nothing was of-

fered even tending to refute those statements by the de-

fendant.
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The accountant Moore, a Government witness, testified

that the Kimbrough loan of $150.00 was inserted in the

schedule through the mistake of Mr. Moore. [Tr. pp.

23-24.]

So much for the nature of the testimony covering the

bad debts, but a word should be said as to the testimony

of Ben C. Axcley, called as a prosecution witness. That

word is that he is absolutely unworthy of belief, and in

support of this statement we respectfully call attention

to his testimony [Tr. pp. 59-60] regarding the notes of

Charles Wagner and Mrs. Pettinger, and to the trial

court's scathing denunciation of him [Tr. pp. 61-62] ; and

the Court's Opinion at the close of case. [Rep. Tr. p.

500.]

The record is full of hearsay testimony highly preju-

dicial in its nature, and which was offered and received

and allowed to remain in the record, to the detriment of

the defendant. One instance only need be cited, and that

is the testimony of Margaret Smith Peters, set out in

the transcript at pages 103 and 104.

Apparently exculpatory statements of the defendant

were not only allowed in the record as against the de-

fendant, but the mere fact that he made no answers at

all to certain inquiries made of him by the Special Agent

of the Intelligence Unit of the Bureau of Internal Rev-

enue, Mr. Goodykuntz, were used against him. We re-

spectfully call attention to that testimony as it appears

in the transcript, pages 67 to 70.
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Conclusion.

It seems clear that the defendant did not have the bene-

fit of a fair trial, for the following reasons:

First, because of the nature of the evidence offered and

received against him.

Second, because of the failure of proof to establish the

major premise of the Government's case, viz., that the

idea of a partnership was created in the mind of the de-

fendant as a vehicle for the fraud, and for that reason the

defendant was convicted on a charge different from that

set up in the indictment.

Third, because however improper the rulings of the

trial court, no exception was taken for the defendant on

any adverse rulings.

For these reasons, we respectfully submit that this case

should be reversed.

Respectfully submitted,

David H. Cannon,

Ames Peterson,

Attorneys for Appellant.
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No. 9440

IN THE

United States Circuit Court of Appeals
FOR THE NINTH CIRCUIT

Ralph Wagner,

vs.

United States of America,

Appellant,

Appellee.

PETITION FOR REHEARING.

This is a petition for rehearing after a decision by

this Honorable Court affirming the judgment of the Dis-

trict Court. The opinion of this Court was filed April

8, 1941. For convenience, a copy thereof is inserted in

the appendix to this petition.

Most of the matters presented by the appellant on

his appeal have been so briefly disposed of in the opinion

that we feel nothing would be gained by restating, or

again urging them. However, two matters touched upon

in that opinion are entitled to further consideration.

The appellant was convicted under an indictment charg-

ing income tax evasion and was sentenced to a term of

imprisonment of two years and to pay a fine of $2500.00.
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Point One.

In passing- upon the sufficiency of the affidavits sub-

mitted by the appellant in support of his motion to re-

mand this cause to the trial court for its ruling upon a

motion for a new trial this Court stated:

''We have carefully reviewed all of the affidavits

and find them to consist largely of hearsay state-

ments and of impeachment of testimony received in

the trial. We do not regard them as meeting the

requirements, and particularly requirement (e) of

Johnson v. United States, 32 Fed. (2d) 127 (C. C A.

8)."

Of course, in Johnson v. United States, the opinion,

so far as the motion for a new trial was concerned, is

primarily based upon the grounds as declared in that

opinion

:

"First, the evidence was not newly discovered; and,

second, the motion for a new trial does not disclose

proper diligence. The first point alone, upon the

facts in this case, is destructive of appellant's right

to a new trial on the ground of newly discovered

evidence."

We respectfully submit that "requirement (e) of John-

son V. United States" mentioned in the opinion of this

Court, is really dictum, so far as that case is concerned.

We also respectfully urge that in the instant case, the

affidavits submitted by the appellant in support of his

request that his cause be remanded for ruling upon the

motion for a new trial, demonstrate that the evidence

which he will produce upon a new trial is newly discov-

ered, and also, that the appellant has exercised proper
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diligence fsee the affidavits on tilt herein of Ralph Wag-

ner, Thomas Hunter, Frank E. Wellens, Theresa Pet-

tinger and Luis A. Trias).

The Notice of Appeal herein, is dated February 5,

1940, and was filed in duplicate with the clerk of the

trial court on February 6, 1940 [Tr. pp. 8-10]. That

clerk was by Rule IV of Criminal Practice and Pro-

cedure required to ''immediately forward the duplicate

Notice of Appeal to the clerk of the appellate court".

That was done. From that time on, the appellate court

had supervision and control of the proceedings. The

jurisdiction of the trial court was lost, except as to its

power to perfect and complete the record for appeal in

aid of the appellate court's jurisdiction.

"From the time of the filing with its clerk of the

duplicate notice of appeal, the appellate court shall,

subject to these rules, have supervision and control

of the proceedings on the appeal. . .
." (Rule

IV, Criminal Appeals Rules.)

Thereafter, so far as a new trial application is

concerned, "the trial court may entertain the motion

only on remand of the case by the appellate court

for that purpose, and such remand may be made at

any time before final judgment." (Rule II (3),

Criminal Appeals Rules.)

It is apparent, therefore, that the appellant has done

the only thing he could do after the appeal was per-

fected by applying to this Court for an order to remand

this cause to the trial court for its ruling upon his motion

for a new trial. He did that with diligence.

Granting for the moment, and for the purpose of ar-

gument only, that as held by this Court in its opinion,



the affidavits submitted by the appellant "consist largely

of hearsay statements and of impeachment of testimony

received in the trial", we still urge that that did not justify

this Court in refusing to remand. In passing upon the

question as to whether or not this cause ought to be re-

manded for action by the trial court on the motion for

a new trial upon newly discovered evidence, we respect-

fully suggest that "requirement (e) of Johnson v. United

States", quoted in the opinion of this Court, is not ap-

plicable here. Under the present rules of criminal prac-

tice and procedure, the appellate court need not and

ought not consider the question as to whether or not

"the newly discovered evidence would probably produce

an acquittal". The appellate court need only determine

whether or not the matters set out in the affidavits in

support of the motion to remand, justify this Court in

remanding the case to the trial court. If the case is

remanded, it is then up to the trial court to determine

from the affidavits that may have been filed up to that

moment whether or not a new trial should be granted.

Those affidavits in support of the motion for a new trial

may be and probably would be more persuasive in con-

vincing the trial court that a new trial ought to be

granted, than are the affidavits now before this Court.

There is nothing in the new Criminal Practice and Pro-

cedure which would require the defendant to rest his

motion before the trial court upon the affidavits sub-

mitted to this Court in his application for an order to

remand.

This view is borne out by the changes that have been

made in procedure on appeals, particularly as they have

to do with applications for a new trial. The present

Rules of Practice and Procedure in criminal cases were
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promulgated by the Supreme Court, pursuant to an Act

of Congress approved March 8, 1934. They became

effective after the decision in Johnson v. United States,

supra.

Under the old practice, if an appeal had already been

taken, and the term of the trial court at which that

decree, or judgment, was entered had not expired, and it

was desired to reopen the cause for the taking of new

evidence, the proper practice was to apply to the lower

court to reopen the decree or judgment, and in that case,

to request the appellate court to remand the case

(O'Brien's Manual of Federal Appellate Procedure, 1929

ed., p. 39; also, Baltimore Co. v. Phillips (C. C. A, 2),

9 Fed. (2d) 903.)

Obviously, had that procedure been in force when this

appeal was taken, and if within proper time the applica-

tion had been made to remand the cause to the lower

court, that lower court would consider on the motion for

a new trial, whatever matters were then brought before

it touching the motion for a new trial upon the ground

of newly discovered evidence. It seems, therefore, that

by the promulgation of the new rules which provide that

the appellate court may remand the case to the trial

court for its ruling upon the motion for a new trial, it

was not intended to cut off the right of the appellant

to have the trial court pass upon whatever information

was then in its hands bearing upon the newly discovered

evidence. In other words, the promulgation of the new

rules ought not to circumscribe or cut down the right



of the defendant to be heard on the motion for a new

trial on any facts that would justify the trial court in

granting a new trial on newly discovered evidence.

If, in support of his motion for a new trial before the

lower court, the appellant is limited to the affidavits now

on file before this Court, there would be no reason

whatever for the provision in the rules that the motion for

a new trial shall be heard by the lower court when the

case is remanded to that court by the appellate court.

Surely, the appellate court would be equally competent

to pass upon the sufficiency and merits of the affidavits

then before it as would be the trial court. The very

fact that the rules provide for the remanding of the

case to the trial court demonstrates that the trial court

may consider whatever affidavits on newly discovered evi-

dence that may be filed with that court in support of the

motion for a new trial.

As to whether or not the affidavits now before this

court "consist largely of hearsay statements and of im-

peachment of testimony received in the trial" we sub-

mit that such impeachment testimony would certainly have

great bearing in the mind of the trial court as to whether

or not those witnesses so impeached are worthy of belief.

The impeaching testimony could hardly be held to be

inadmissible hearsay if it goes to one of the very material

points of the case; viz., the question as to whether or

not the deductions in the Income Tax return were falsely

and fraudulently claimed by the appellant.
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Point Two.

The language in the opinion of this court, affirming

the judgment of the District Court, clearly demonstrates

the force of the point to which we now call the Court's

attention. That opinion states:

"We have no power to entertain a motion for a

new trial ; hence we consider only whether or not

we should use our discretion to remand."

A careful consideration of the rule referred to (Rule

II (3), Criminal Practice and Procedure) demonstrates,

so we contend that it is not a matter of discretion on the

part of this Court as to whether or not it will remand

the case to the lower court, but one of duty. That rule

provides

:

"A motion for a new trial solely upon the ground

of newly-discovered evidence may be made within

sixty (60) days after final judgment, without re-

gard to the expiration of the term at which judg-

ment was rendered, unless an appeal has been taken

and in that event the trial court may entertain the

motion only on remand of the case by the appellate

court for that purpose, and such remand may be

made at any time before final judgment." (Emphasis

supplied.)

In the case of a defendant who has not appealed and

who moves for a new trial solely upon the ground of

newly discovered evidence before the trial court within

the sixty (60) day period after final judgment, the trial

court must consider and rule upon that motion.

A different situation, however, presents itself accord-

ing to the rule in the event a defendant takes an appeal
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because, as the rule says, if "an appeal has been taken

. . . the trial court may entertain the motion only

on remand of the case by the appellate court for that

purpose".

In the case of a defendant who does not appeal the

trial court must consider and pass upon the motion for

a new trial made within sixty (60) days and made

solely upon the g'round of newly discovered evidence; in

the case of a defendant who does appeal, however, it

would seem by the opinion filed in this case, that the

defendant is denied his absolute right to compel the

lower court to entertain and pass upon his motion for a

new trial and must depend upon the good graces of the

appellate court as to whether or not that court will remand

the cause to the lower court to the end that the motion

may be ruled.

The person who does not appeal may move for a new

trial upon the discovery of new evidence at any time within

sixty (60) days after the final judgment, and that trial

court must hear the motion, but where he appeals he has

no right to have the trial cotu*t pass upon the motion.

He must await the determination by the appellate court

as to whether or not that court will remand the case for

a ruling on the motion. If the rule announced in the

instant case were upheld, and if it is a matter of "dis-

cretion to remand", that which is a right in a defendant

who does not appeal in the hands of an appealing defend-

ant becomes merely a privilege which may be given or

taken away in the "discretion" of the appellate court.

To illustrate. A man may be convicted and prosecute

no appeal. Within sixty (60) days after judgment, he

moves for a new trial upon newly discovered evidence
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which evidence we shall assume is most clear and con-

vincing of his innocence. The trial court would be com-

pelled to hear that motion for a new trial.

Now if the same man who under the same circum-

stances "within five (5) days after entry of judgment

of conviction" (Rule II (2), Criminal Practice and Pro-

cedure) the trial court would immediately lose jurisdic-

tion, except to assist in the perfect and complete rec-

ord for appeal, and under the present decision, the appel-

late court could use its own "discretion to remand"; al-

though it is admitted that such appellate court has "no

power to entertain a motion for a new trial". The exer-

cise of the discretion against any remand is an effective

denial of the motion.

Inasmuch as it is a right of persons convicted of crime

who do not appeal from the judgment to use newly dis-

covered evidence to effect a new trial, it certainly ought

to be, and we think is a I'ight of persons convicted of

crime who do appeal, to use newly discovered evidence

to obtain a new trial.

"That a new trial should ordinarily be granted because

of newly discovered evidence" is elementary declared the

court in Johnson v. United States, supra.

One other thought is worthy of consideration:

When and if the appellate court affirms a judgment,

it becomes final unless an appeal is taken, and if the

non-appealing defendant has a right to move for a new

trial within sixty (60) days after the lower court's judg-

ment is rendered, certainly the appealing defendant should

have that same right after the case is back in the dis-

trict court from the affirming opinion of the appellate
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court. No action should be taken by this court that would

cut ofif or permit of the cutting off from an appealing

defendant of any right which is accorded to a defendant

who does not appeal.

Conclusion.

It is therefore respectfully urged that this petition for

rehearing be granted, or that the judgment heretofore

rendered be vacated or modified in such manner as may be

meet and proper.

Dated: This 5th day of May, 1941.

David H. Cannon,

Attorney for Appellant.

Certification.

I, David H. Cannon, attorney for the appellant herein,

do hereby certify that the above and foregoing petition

for rehearing, in my judgment, is well founded and is not

interposed for the purposes of delay.

Dated: May 5th, 1941.

David H. Cannon,

Attorney for Appellant.



APPENDIX.

Opinion of Circuit Court of Appeals.

In the United States Circuit Court of Appeals for the

Ninth Circuit.

Ralph Wagner, appellant, vs. United States of America,

appellee. No. 9440.

April 8, 1941.

Upon Appeal from the District Court of the United

States for the Southern District of California, Central

Division.

Before: Denman, Mathews and Stephens, Circuit

Judges. Stephens, Circuit Judge.

Appeal by defendant after conviction by the Court sit-

ting under stipulation without a jury, of attempting to

evade payment of income taxes for 1934.

A "Motion for New Trial or to Remand" on the

ground of newly discovered evidence was submitted to this

Court coincident with the submission of the appeal. Af-

fidavits in support of the motion are before us.

Rule 2 (3) Criminal Practice and Procedure provides

for remanding to the trial court for its consideration of

a motion for new trial in certain circumstances. We
have no power to entertain a motion for a new trial,

hence we consider only whether or not we should use

our discretion to remand. We have carefully reviewed

all of the affidavits and find them to consist largely of
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hearsay statements and uf impeachment of testimony re-

ceived in the trial. We do not regard them as meeting

the requirements, and particularly requirement (e) of

Johnson v. United States, 32 Fed. (2d) 127 (CCA8).

We quote from the opinion:

''There must ordinarily be present and concur five verities,

to-wit: (a) The evidence must be in fact, newly discov-

ered, i. e., discovered since the trial; (b) facts must be

alleged from which the court may infer diligence on the

part of the movant; (c) the evidence relied on, must not

be merely cumulative or impeaching; (d) it must be ma-

terial to the issues involved; and (e) it must be such, and

of such nature, as that, on a new trial, the newly dis-

covered evidence would probably produce an acquittal."

See also Isgrig v. United States, 109 Fed. (2d) 131,

194.

The motion is denied.

But one point of error is urged in the opening brief,

"that the Court in arriving at its verdict or judgment

considered a document which was not in evidence". Ap-

pellant quotes in his brief the following which he and the

Government agree was a part of the Court's remarks in

summing up the case:

'T believe there are other palpably false representations.

We have had the history of each horse here and the

deliberate falsification with regard to the prices of the

horses is apparent. It has not even been explained. I

think the Sherry receipt, which is not in evidence, is
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palpably a forgery. It is so declared by Mr. Sherry, and

a comparison of his handwriting with the exemplar, both

in ink and pen, so shows. I also believe the statement is

true of the purported waiver alleged to have been signed

by Ray Sherry and Mrs. Ray Sherry, and I pointed out in

the record when the matter came into the record for

identification, why it was palpably fraudulent and not

written by the man and evidently was a crude attempt to

imitate the signature."

While the record before us does not recite these re-

marks, the Government agrees that we may consider the

record amended so as to include them. There is a petition

here for a writ of certiorari for diminution of the record

so as to include the full statement of the trial judge. The

stipulation serves the purpose, and the petition is denied.

The document said to have been erroneously considered

is the "Sherry receipt" referred to in the quoted state-

ment.

The accountant who prepared the appellant-taxpayer's

1934 income tax return on information furnished by the

taxpayer, testified that Schedule C-14 of the Return set

forth a computation of depreciation items on livestock

owned by the taxpayer. On the schedule appeared the

name of a race horse "Bert Abbe", cost price $8,500.00,

depreciation $1,875.00.

The witness Ray Sherry testified at the trial that he

had sold "Bert Abbe" to the defendant for $550.00.

Thereupon the defendant offered in evidence the so-called



•—14—

"Sherry receipt" which was a purported bill-of-sale and

receipt showing $2,500.00 paid for "Bert Abbe", pur-

portedly signed by Ray vSherry. The witness denied that

it bore his signature, and the Court refused the offer

on the ground that the receipt had not been proved au-

thentic. It is apparent that the Court in his remarks was

merely referring to the reason the Sherry receipt was

rejected from evidence, rather than giving it weight as

evidence.

In appellant's closing brief he says:

"It seems clear that the defendant did not have the benefit

of a fair trial, for the following reasons * * *"

and asks us to consider them solely as plain errors al-

though not the subject of exception or assignment.

The ''reasons" given are wholly without merit and are

too flimsy to justify further comment. There is much in

the record tending to prove deliberate fabrication of evi-

dence in building up the taxpayer's indebtedness.

The judgment of the District Court is

Affirmed.

(Endorsed): Opinion. Filed April 8, 1941. Paul P.

O'Brien, Clerk.
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ATTORNEYS OF RECORD:

FRANK W. BEER, Esq.,

710 Luhrs Tower,

Phoenix, Arizona,

Attorney for Appellant.

ALLAN K. PERRY, Esq.,

Security Building,

Phoenix, Arizona,

Attorney for Appellees.

In the District Court of the United States

for the District of Arizona

No. Civ. 63-Phoenix

METALS PROCESSING CORPORATION, a

corporation, and ROSE-ENGLE COMPANY,
a corporation,

Plaintiffs,

vs.

R.A.EMMETT, doing business as the MARICOPA
MACHINE WORKS,

Defendant.

STATEMENT OF THE CASE ON APPEAL
It is hereby stipulated and agreed between coun-

sel for both parties to this action that the questions

presented by the appeal of this case to the Circuit

Court of Appeals can be determined without an
examination of all the pleadings, evidence and pro-
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ceedings of the District Court; that the questions

presented by this appeal arise upon an issue of

plaintiffs' bill of complaint for a decree adjudi-

cating Letters Patent No. 1,947,493 to be good and

valid and owned by plaintiffs, and for an injunc-

tion restraining defendant from infringing the

same, and the answer of the defendant that the

patent sought to be validated did not involve inven-

tion but was a practice employed in the spraying of

molten metal and publicly used long prior to July

17, 1931, the date when the alleged patent was

applied for.

That the facts averred and proved in the Dis-

trict Court that are essential in the consideration

of these questions by the Appellate Court, are as

follows: That plaintiffs admitted the existence of

the patents of the prior art as set out in defend-

ant's answer and, in avoidance of the allegation that

the process sought to be patented by plaintiffs'

patent was already in use, produced evidence and

testimony that while the existing methods of blast-

ing the surface of the part with hard angular sand

or grit to roughen it and thereby retain a coating

of sprayed molten metal were adequate for rela-

tively thin coatings on the surface and coatings not

subjected to mechanical stresses, that such methods

were not adequate or capable of retaining the

thicker coatings of sprayed molten metal as neces-

sary to be applied to machine elements such as the

journals of crank shafts or similar parts in which

a more secure bond between the base metal and the
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sprayed metal is required in order to eliminate any

possibility of the coating working loose, breaking

away, or shifting due to torsional strains and

mechanical shocks of service, and in explanation

produced evidence, oral and documentary, that by

the process of plaintiffs' patent the surface of the

base metal as prepared to receive and bond the

sprayed molten metal is broken with a tool so as

to provide a multiplicity of pores and/or crevices

which provide openings of much greater depth than

impressions made in the surface by blasting, and

of a generally jagged character which more securely

lock and maintain a greater quantity of molten

metal impelled into them from the melting nozzle

of a metal spray gun than will the blasted impres-

sions; that in applying the process of plaintiffs'

patent to a shaft in thread-like formation, the

preparation of the surface is effected by situating

the part in a lathe or similar machine and rotating

it against a tool which causes the metal to be torn

on the surface, opening up fissures or pores along

the sides of what w^ould normally be the sides of

a machine cut thread; that in contradistinction to

a machine cut thread, the torn and/or broken sur-

face is not adaptable to receive a threaded nut in

the regular sense of machine cut threads of general

use ; that the preparation of the surface of the base

metal by plaintiffs' process when made in thread

like formation has an extended utility beyond a

machine cut thread of general shop use and un-

derstanding through its ability to lock a coating of
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sprayed molten metal circumferentially on the sur-

face of a machine element shaft, the pores or crev-

ices created in the broken side surfaces presenting

opening's by which the sprayed metal is locked to

the base metal; that a machine cut thread of gen-

eral use if employed as a bond for retaining the

sprayed metal coating would permit the coating to

be dislodged from the base metal and moved as a

nut on the threads; that owing to the fact that,

sprayed molten metal coatings are retained on the

surface where applied entirely by a mechanical

bond as distinguished from a fusion bond, as in

welding, it is essential and necessary to securely

lock the metal to the surface in the manner of

plaintiffs' process to insure safety to the machine,

engine, or the like, in which the coated element is

used, and in support thereof plaintiffs have pro-

duced testimony covering the practical use of their

invention by varied industries.

That the District Court, the Hon. Dave W. Ling,

Judge, presiding, upon the trial of said issue, on the

8th day of January, 1940, made and filed written

findings of fact and conclusions of law, and found

the plaintiffs entitled to the relief prayed for, and

entered a final judgment in conformity therewith,

reading as follows

:

["Title of District Court and Cause.]

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

The above entitled cause came on regularly for

trial on the 7th day of November, 1939, in the above
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entitled Court before the Hon. Dave W. Ling,

Judge Presiding.

The plaintiffs, Metals Processing Corporation, a

corporation, and Rose-Engle Company, a corpora-

tion, appeared by their attorney, Allan K. Perry,

The defendant, R. A. Emmett, doing business un-

der the fictitious name of Maricopa Machine Works,

was present in person and by his attorney, Frank

W. Beer.

Evidence, both oral and documentary, was pre-

sented and the Court having heard and considered

all the testimony in the premises, both oral and

documentary, upon the Bill of Complaint filed by

the plaintiffs, and upon the Answer filed by the

defendant, and pursuant to a demand by the de-

fendant for Findings of Fact and Conclusions of

Law, the Court finds, as follows

:

FINDINGS OF FACT UPON BILL OF
COMPLAINT

The Court makes its Findings of Fact upon the

Bill of Complaint herein as follows, to-wit:

I.

That it is true that Metals Processing Corpora-

tion is a corporation organized and existing under

the laws of the State of Nevada.

That it is true that Rose-Engle Company is a

corporation organized and existing under the laws

of the State of California.

That it is true that R. A. Emmett is doing busi-
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ness under the fictitious firm name of Maricopa

Machine Works.

II.

That it is true that this Court has jurisdiction

to hear and determine this cause of action, and

that said jurisdiction depends upon the provisions

of the Revised Statutes of the United States re-

specting infringement of Letters Patent for inven-

tions.

III.

That it is true that the United States Government

issued United States Letter Patent No. 1947493, for

coating of Machine Elements, to Rose-Engle Com-

pany, one of the plaintiffs herein, on February 20,

1934, and that said patent was legally issued and

is now in full force and effect.

That it is true that the plaintiff, Metals Process-

ing Corporation, a corporation, is the exclusive

licensee under said patent for the United States,

and including the State of Arizona.

IV.

That it is true that R. A. Emmett is doing busi-

ness under the fictitious firm name of Maricopa

Machine Works, operating a legal and established

place of business within the District of Arizona,

to-wit : in the City of Phoenix, State of Arizona.

V.

That it is true that the plaintiffs have engaged at

considerable effort and substantial expense in the
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manufacture and sale of machine elements treated

by coating said elements, in accordance with the

process of the invention covered by the patent in

suit and it is true that plaintiffs have built up a

considerable business with such manufacture and

sale.

VI.

That it is true that since the issuance of said pat-

ent, plaintiffs have marked the machine elements

treated by said process and sold by them with the

number of said patent.

VII.

That it is true < that within the last six years,

to-wit : within the last year, and within the District

of Arizona, the defendant, R. A. Emmett, doing

business under the fictitious firm name of Maricopa

Machine Works, did unlawfully follow the teach-

ings of said patent in suit by manufacturing and

causing to be manufactured, used or caused to be

used, devices containing the invention of said Let-

ters Patent in suit, and therefore, infringed upon

said Letters Patent, the property of the plaintiffs.

VIII.

That it is true that by reason of said unlawful

and infringing acts of said defendant, R. A. Em-
mett, doing business under the fictitious firm name

of Maricopa Machine Works, the plaintiffs have

suffered damage and injury.
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IX.

That it is true that the defendant was duly noti-

fied in writing of his infringement of said Letters

Patent and was requested to desist therefrom, and

it is true that the defendant upon receiving such

notice did desist from said infringing of said Let-

ters Patent.

FINDINGS OF FACT UPON ANSWER
The Court finds that it is not true that the patent

issued to the plaintiffs on February 20, 1934, being

Letters Patent No. 1947493 was anticipated by pre-

vious patents, or in conflict with any previous pat-

ents issued by the United States Government, and

especially it is not in conflict or anticipated by the

following Letters Patent, to-wit:

No. 1,128,175 to Morf, February 9, 1915;

No. 1,128,058 to Schoop, February 9, 1915;

No. 1,128,059 to Schoop, February 9, 1915;

No. 1,178,551 to Stolle, April 11, 1916;

No. 1,179,762 to Schoop, April 18, 1916;

No. 1,243,795 to Apple, October 23, 1917;

The Court finds that it is not true that the process

of plaintiffs' said patent No. 1,947,493 was a prac-

tice employed in the spraying of molten metal and

publicly used for more than two years prior to the

time the inventors Rose and Engle applied for U. S.

Letters Patent covering their process on July 17,

1931. The Court further finds it is true that the

process of plaintiff's said patent required the exer-
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cise of inventive faculty and that the contribution

to the art of metal spraying by said patent does

involve invention by reason of the new utility given

by it to the varied industries, and that Thomas Roy
Rose and Herman L. Engle were the original, first

and joint inventors of the process covered by plain-

tiff's said letters patent No. 1,947,493.

The Court further finds that it is not true that

the following United States Letters Patent relating

to the preparaion of the surface for receiving and

interlocking a coating of sprayed molten metal to

a metallic body or base substance anticipate the said

patent of plaintiffs.

No. 444,797 to Martin, January 13, 1891

;

No. 678,383 to Eppler, July 16, 1901

;

No. 1,647,851 to Bentley, November 1, 1927;

No. 1,720,708 to Young, July 16, 1929;

No. 1,817,888 to Lowe, August 4, 1931

;

No. 1,899,068 to Walsh, February 28, 1933;

No. 1,973,740 to Andres, September 18, 1934;

No. 1,914,774 to Grovers, June 20, 1933;

No. 1,948,624 to Bagley, December 18, 1934;

The Court further finds that it is not true that

instruction is given to the public by the machines
of the following United States Letters patent for

preparing or breaking the surface of a machine
element in accordance with plaintiff's process and
that the same step of the process can be performed
by a conventional lathe of general shop use.
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No. 1,288,690 to Sexton, December 24, 1918;

No. 1,464,834 to Hammett, May 8, 1923.

The Court further finds it is not true that the

Patent Examiner in the United States Patent Office

in his consideration and passing upon the Rose-

Engle Patent application failed to give due con-

sideration to the state of the art, as relating to the

improvements of plaintiff's patent, in his citation

of the following Letters Patent of the United States

during prosecution of the Rose-Engle patent appli-

cation and that the Patent Examiner was fully jus-

tified in his allowance of said application resulting

in the granting of plaintiff's said Patent No. 1,947,-

493.

No. 1,153,197 to Craig, September 14, 1915;

No. 1,164,008 to Moore, December 14, 1915

;

No. 1,256,599 to Schoop, February 19, 1918;

No. 1,434,047 to DeBata, October 31, 1922

;

No. 1,358,728 to Greene, November 16, 1920;

No. 1,790,213 to Gwaltney, January 27, 1931;

No. 1,807,689 to Deputy, June 2, 1931.

The Court further finds that it is not true that

the process of the Rose-Engle patent No. 1947493 is

impractical and incapable of successful commercial

use but finds instead that said patent has given to

the varied industries employing the metal spray

process in the rebuilding of machine elements, a

safe and reliable means of locking sprayed molten

metal to the element whereby worn machine ele-

ments can be rebuilt to withstand arduous duty and
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with a thickness of coating beyond that possible

by any previously known method, and that plain-

tiff's said patent has extended advantages to the

trade beyond that possible by any previously known

method, and that plaintiff's said patent has ex-

tended advantages to the trade beyond the possi-

bility of a surface preparation, for the reception

and bonding of the sprayed molten metal, as occa-

sioned by blasting with abrasive substances.

The Court further finds no basis for construing

the claims of said patent as being limited to a

groove, the bottom of which is broken, so as to form

pores or crevices for the reception and bonding of

a coating of sprayed molten metal inlaid as a band

in the surface of a machine element, as the means

employed in carrying out the process of plaintiffs'

said patent are identical whether the coating is in-

laid on the surface of a machine element or de-

posited directly on the element surface without

being inlaid, and that in either case when the ele-

ment surface is prepared in threadlike formation,

the sides of the threads are broken in such a man-

ner as to leave pores or crevices which receive and

retain the sprayed molten metal.

The Court further finds that none of the said

patents set up in defendant's answer hereinabove

referred to or prior public practices are in conflict

with the patent of the plaintiffs, and finds that the

plaintiff's patent is a valid and legal patent.
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CONCLUSIONS OF LAW
As conclusions of law from the foregoins: find-

ings of fact the Court finds that the plaintiffs are

entitled to judgment against the defendant and a

perpetual injunction enjoining the defendant, his

employees, agents, servants, associates, workmen,

officers, attorneys, and those in active concert or

participation with him from further infringing up-

on this plaintiff's said Letters Patent, but that no

accounting be required to be made by the defendant

in view of his voluntary discontinuance of the use

of plaintiff's said patent, upon receiving notifica-

tion to do so by the plaintiffs, and that the use of

the invention by defendant was unintentional.

Let judgment be entered accordingly.

Dated : This 8th day of January, 1940.

DAVE W. LINO
Judge

Received copy this Jan. 8, 1940.

FRANK BEER,
Atty. for def

.

[Endorsed]: Filed Jan. 8, 1940. Edward W.
Scruggs, Clerk United States District Court for

the District of Arizona. By Helen Stroup, Deputy

Clerk."
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**In the United States District Court

for the District of Arizona

Honorable Dave W. Ling, United States District

Judge, Presiding.

October, 1939 Term At Phoenix

MINUTE ENTRY OF JANUARY 8, 1940

(Phoenix Division)

No. Civ. 63 Phx.

METALS PROCESSING CORPORATION, a

corporation, and ROSE-ENGLE COMPANY,
a corporation.

Plaintiffs,

vs.

R. A. EMMETT, doing business as the MARI-
COPA MACHINE WORKS,

Defendants.

JUDGMENT
The above entitled cause came on regularly for

trial on the 7th day of November, 1939, in the above

entitled Court before the Hon. Dave W. Ling,

Judge Presiding.

The plaintiffs, Metals Processing Corporation, a

corporation, and Rose-Engle Company, a corpora-

tion, appeared by their attorney, Allan K. Perry.

The defendant, R. A. Emmett, doing business un-

der the fictitious name of Maricopa Machine Works,

was present in person and by his attorney, Frank
W. Beer.
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Evidence both oral and documentary was pre-

sented.

The Court having heard and considered all of the

testimony in the premises, both oral and document-

ary, upon the Bill of Complaint filed by the plain-

tiffs, and upon the Answer filed by the defendant,

rendered its decision against the defendant and in

favor of the plaintiffs. Pursuant to a demand of

the defendant for Findings of Fact and Conclusions

of Law, the Court having filed herein its Findings

of Fact and Conclusions of Law in writing, and

directed that judgment be entered in accordance

therewith.

Wherefore, by reason of the law and findings

aforesaid

;

It is ordered, adjudged and decreed as follows:

That the defendant be and he is hereby perpetu-

ally enjoined from further infringing upon the

plaintiffs' Letters Patent No. 1,947,493, in any man-

ner or using or causing to be used, in any form or

manner the process of the invention as set forth

and described in said Patent.

Dated : This 8th day of January, 1940.

DAVE W. LING

Approved as to form as provided by Local Rule

No. 22.

FRANK BEER
Attorneys for Defendants

[Endorsed]: Filed Jan. 8, 1940. Edward W.
Scruggs, Clerk United States District Court for

the District of Arizona. By Helen Stroup, Deputy
Clerk."
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Thereafter, defendant, on the 9th day of Febru-

ary, 1940, filed notice of appeal from said judg-

ment, said notice of appeal reading as follows:

["Title of District Court and Cause.]

NOTICE OF APPEAL
Notice is hereby given that R. A. Emmett, de-

fendant above named, hereby appeals to the Cir-

cuit Court of Appeals for the Ninth Circuit, from

that certain order and final judgment perpetually

enjoining the defendant from infringing upon the

plaintiffs' Letters Patent No. 1,947,493, in any man-

ner, or using or causing to be used, in any form or

manner, the process of the invention as set forth

and described in said Patent, said order and judg-

ment being entered in this action on the 8th day

of January, 1940.

Signed: FRANK W. BEER
Attorney for Appellant

R. A. Emmett
Address: 710 Luhrs Tower

Phoenix, Arizona

[Endorsed]: Filed Feb. 9, 1940. Edward W.
Scruggs, Clerk United States Circuit Court for the

District of Arizona. By Helen Stroup, Deputy
Clerk."
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That a

CONCISE STATEMENT OF THE POINTS TO
BE RELIED ON BY THE DEFENDANT-
APPELLEE

on said appeal are as follows:

(1) That the Distrilct Court erred in finding

as a fact that the patent issued to the plaintiffs

was not anticipated by previous patents and was

not in conflict with any previous patents.

(2) That the District Court erred in finding

as a fact that the process of plaintiffs' patent was

not a practice employed in the spraying of molten

metal and publicly used for more than two years

prior to the time plaintiffs' patent was applied for;

(3) That the District Court erred in finding

as a fact that the process of plaintiffs' said patent

required the exercise of inventive faculty, and that

the contribution to the art of spraying molten metal

by the process of plaintiffs' patent was other than a

practice which would ordinarily make itself mani-

fest to those skilled in the art.

(4) That the District Court erred in finding

as a fact that the process of plaintiffs' said patent

had any extended utility beyond the possibilities

of a surface preparation for the receiving and
bonding of sprayed molten metal, as occasioned by
blasting with abrasive substances.

(5) That the District Court erred in finding

as a conclusion of law that plaintiffs were entitled

to judgment against the defendant and to a per-
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petual injunction, enjoining the defendant from in-

fringing upon plaintiffs' letters patent and in en-

tering judgment in conformity therewith.

Dated this 24 day of February, 1940.

Signed: ALLAN K. PEREY
Attorney for Metals Process-

ing Corporation, and Rose-

Engle Company, Plaintiffs-

Respondents

Address: Security Building,

Phoenix, Arizona

Signed: FRANK W. BEER
Attorney for R. A. Emmett,

Defendant-Appellant

Address: 710 Luhrs Tower

Phoenix, Arizona

It appearing to the Court that the foregoing

statement of the case conforms to the truth and is

sufficient to present the questions raised by the ap-

peal, the same is hereby approved this 29 day of

February, 1940.

DAVE W. LING
Judge of the United States

District Court

[Endorsed]: Filed Feb. 24, 1940. Edward W.
Scruggs, Clerk, United States District Court for

the District of Arizona. By Helen Stroup, Deputy

Clerk.
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[Title of District Court.]

CLERK'S CERTIFICATE

United States of America,

District of Arizona—ss:

I, Edward W. Scruggs, Clerk of the United

States District Court for the District of Arizona,

do hereby certify that I am the custodian of the

records, papers and files of the said Court, includ-

ing the records, papers and files in the case of

Metals Processing Corporation, a corporation, and

Rose-Engle Company, a corporation. Plaintiffs, vs.

R. A. Emmett, doing business as the Maricopa Ma-

chine Works, Defendant, numbered Civ-63 Phoenix

on the docket of said Court.

I further certify that the attached pages, num-

bered 1 to 10, inclusive, contain a full, true and

correct transcript of Statement of the Case on Ap-

peal, together with the endorsement of filing

thereon, as the same appears from the original of

record and on file in my office as such Clerk, in the

City of Phoenix, State and District aforesaid, and

that the same constitutes the record on appeal in

said case.

I further certify that the Clerk's fee for pre-

paring and certifying to this said transcript of

record amounts to the sum of $2.00 and that said

sum has been paid to me by counsel for the ap-

pellant.

Witness my hand and the seal of said Court this

29th day of February, 1940.

[Seal] EDWARD W. SCRUGGS,
Clerk
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[Endorsed]: No. 9461. United States Circuit

Court of Appeals for the Ninth Circuit. R. A.

Emmett, doing business as the Maricopa Machine

Works, Appellant, vs. Metals Processing Corpora-

tion, a corporation, and Rose-Engle Company, a

corporation, Appellees. Transcript of Record. Upon

Appeal from the District Court of the United States

for the District of Arizona.

Filed March 2, 1940.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

In the United States Circuit Court of Appeals

for the Ninth Circuit

No. 9461

R. A. EMMETT, doing business as the MARI-
COPA MACHINE WORKS,

Appellant

vs.

METALS PROCESSING CORPORATION, a

corporation, and ROSE-ENGLE COMPANY,
a corporation,

Appellee

ADOPTION OF STATEMENT OF POINTS IN
TRANSCRIPT OF RECORD.

The Appellant, R. A. Emmett, in the above en-

titled cause, hereby adopts the statement of points
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numbered (1) to (5) inclusive, on Pages 9 and 10

of the agreed Statement of the Case on Appeal,

being also the transcript of the record on appeal,

and designates the whole of said record. Pages 1

to 10 inclusive, as necessary for the consideration

of this appeal.

FKANK W. BEER
Attorney for Appellant

710 Luhrs Tower

Phoenix, Arizona

Received copy of the foregoing this 5th day of

March, 1940.

ALLAN K. PERRY
Attorney for Appellee.

[Endorsed] : Filed Mar. 7, 1940. Paul P. O'Brien,

Clerk.
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District Court of the United States

for the District of Arizona

No. Civ. 63 Phx.

METALS PROCESSING CORPORATION, a

corporation, and ROSE-ENGLE COMPANY,
a corporation,

Plaintiffs,

vs.

R. A. EMMETT, doing business as the MARI-
COPA MACHINE WORKS,

Defendant.

BILL OF COMPLAINT

To : The Honorable the Judges of the District Court

of the United States, for the District of

Arizona

:

Metals Processing Corporation, a corporation and

Rose-Engle Company, a corporation, plaintiffs,

bring this, their Bill of Complaint, against R. A.

Emmett doing business as the Maricopa Machine

Works, defendant, and complain and say that:

I.

The jurisdiction of the Court depends upon the

provisions of the Revised Statutes of the United

States respecting infringement of Letters Patent

for inventions.

II.

This is a suit in Equity for infringement of

United States Letters Patent No. 1,947,493 of
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February 20th, 1934, said patent being issued to the

Rose-Engle Company as assignee of Thomas Ray

Rose and Herman L. Engle, joint inventors, for an

improvement in the Coating of Machine Elements;

profert of said patent is now made, and a Patent

Office copy marked Exhibit "A", and by reference

made a part hereof, is attached to this Bill of

Complaint.

III.

The plaintiff Rose-Engle Company is a corpo-

ration duly organized and existing under the laws

of the State of California, [4] and is, and at all

times since its issuance has been, the owner of said

patent, and obtained its title to the said patent by

an assignment recorded in the Transfers of Pat-

ents, U. S. Patent Office, April 17, 1933, in Liber C.

156, page 481.

The plaintiff Metals Processing Corporation is a

corporation duly organized and existing under the

laws of the State of Nevada, with its principal place

of business at Los Angeles, California, and the ex-

clusive licensee under the above-mentioned patent.

IV.

The defendant, R. A. Emmett is doing business

under the fictitious name of the Maricopa Machine

Works with principal place of business at Phoenix,

Arizona.

V.

Plaintiffs have engaged at considerable effort and

at substantial expense in the exploitation of the in-
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vention set forth in said Letters Patent, and in con-

sequence have built up a considerable business.

VI.

That since the issue of the patent in suit, plain-

tiffs have marked machine elements treated by the

process of the patent with the number of said

patent.

VII.

That upon information and belief since the is-

suance of said letters patent as aforesaid, and

within the six years last past within the District

of Arizona, defendant has used or caused to be

used, devices containing the invention of said

Letters Patent in suit, and in infringement of said

Letters Patent in suit.

VIII.

That by reason of said unlawful and infringing

acts of said defendant, plaintiffs have suffered ma-

terial damage and injury through defendants' use

of the invention of said Letters Patent. [5]

IX.

That plaintiffs are informed and believe, and

therefore allege that defendant will continue to use

and/or cause to be used the process embodying the

invention of said Letters Patent aforesaid, unless

restrained therefrom by this Honorable Court; and

that unless defendant is so restrained, plaintiffs will

suffer irreparable damage and injury.

Wherefore, plaintiffs pray:

1. That a decree be entered adjudging plaintiffs'

Letters Patent No. 1,947,493 to be good and valid
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and owned by the plaintiffs and to have been in-

fringed by the defendant.

2. That the defendant, his agents, servants, em-

ployees, associates, workmen, attorneys, and those

in active concert or participating with him, be per-

petually enjoined from further infringing upon the

plaintiffs' said Letters Patent and upon the rights

of the plaintiffs thereunder.

3. That the defendant be required to pay the

costs and disbursements of the plaintiffs in this suit.

4. That plaintiffs have such other and further

relief in the premises as to the Court may appear

proper and agreeable to equity.

METALS PROCESSING
CORPORATION

By J. C. MARTIN, JR.,

Vice-President

Attest

:

[Corporate Seal] THEODORE A. TOENJES
Secretary

ROSE-ENGLE COMPANY,
By THOMAS RING ROSE

President [6]

Attest

:

[Corporate Seal] ERNEST V. BERRY
Secretary

ALLAN K. PERRY
Attorney for Plaintiffs

809 Security Building

Phoenix, Arizona
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State of California

County of Los Angeles—ss.

Ernest V. Berry being by me first duly sworn, de-

poses and says: that he is the Secretary of Rose-

Engle Company, a corporation one of the plaintiffs

in the above entitled action; that he has read the

foregoing Bill of Complaint and knows the contents

thereof ; and that the same is true of his own knowl-

edge, except as to the matters which are therein

stated upon his information or belief, and as to

those matters that he believes it to be true.

ERNEST V. BERRY
Subscribed and Sworn to before me this 26 day

AVERY M. BLOUNT
Notary Public in and for said

County and State.

[Exhibit A attached to the complaint is the same

as Plaintiffs' Exhibit No. 27a set forth in the Testi-

mony and is here omitted to avoid duplication.] [7]

[Endorsed] : Filed Oct. 27, 1939. [10]

[Title of District Court and Cause.]

ANSWER
To : The Honorable the Judges of the District Court

of the United States, for the District of

Arizona

:

Comes now the defendant, R. A. Emmett, doing

business under the fictitious name of Maricopa Ma-

of October, 1939.



Metals Processing Corp., et aJ. 7

chine Works, and for answer to the Bill of Com-

plaint filed herein, alleges as follows, to-wit

:

I.

Defendant admits that the jurisdiction of the

Court depends upon the provisions of the Revised

Statutes of the United States respecting infringe-

ment of Letters Patent for inventions.

II.

Defendant admits that this is a suit in equity for

infringement of U. S. Letters Patent No. 1,947,493,

for coating of Machine Elements, alleged to have

been issued to Rose-Engle Company, one of the

plaintiffs, on February 20, 1934 and for an injunc-

tion restraining him from infringing upon the

plaintiffs' said Letters Patent.

III.

Defendant admits the allegations set forth in

paragraph III.

IV.

Defendant admits the allegation set forth in para-

graph IV. [11]

V.

Defendant has no knowledge or information in

regard to the allegations set forth in paragraph V.

of the Bill of Complaint, and therefore denies the

same and leaves plaintiffs to their proof thereof.
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VI.

Defendant has no knowledge or information in

regard to the allegation set forth in paragraph VI.

of the Bill of Complaint, but does not deny that

since the issuance of the said Letters Patent of

plaintiffs, the plaintiffs have caused the machine

elements treated by the process of the patent to be

marked with the number of said patent.

VII.

Defendant admits that within six (6) years last

past and within the District of Arizona, that he has

engaged in the business of coating machine elements

and used the process set out and described in para-

graph II of the plaintiffs' Bill of Complaint, but

denies that he is now using or causing to be used

the process of the invention and/or devices con-

taining the invention of said Letters Patent in suit,

but states the fact to be that he has used said process

for the reason that he verily believes that he has a

legal right to use same notwithstanding the issuance

of said Letters Patent to the plaintiffs.

VIII.

Defendant denies that by reason of any unlawful

and infringing acts upon his part, plaintiffs have

suffered any material damage or injury or that this

defendant has realized great profits and advantages,

but states the fact to be that he has used said device

to an unlimited extent believing that he had a legal

right to use same.
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IX.

Defendant admits that it is his intention to con-

tinue to [12] use and/or cause to be used the said

process which plaintiffs claim is covered by their

alleged invention and patent imless forbidden to do

so by order of this court, but denies that plaintiffs

will suffer irreparable damage or injury unless de-

fendant is restrained from the use of the said al-

leged invention.

This Answering Defendant as an Affirmative De-

fense Pleads and Alleges Upon Information and

Belief, as Follows:

I.

That by reason of the state of the prior art exist-

ing as hereinafter set out, the said alleged inven-

tion covered by U. S. Letters Patent No. 1,947,493

did not involve invention, and was a practice em-

ployed in the spraying of molten metal and publicly

used long prior to July 17, 1931, the date when said

alleged patent was applied for. In support of this

contention, defendant cites the following letters pat-

ent of the prior art relating to the Process of Metal

Spraying:

No. 1,128,175 to Morf, February 9, 1915;

No. 1,128,058 to Schoop, February 9, 1915;

No. 1,128,059 to Schoop, February 9, 1915;

No. 1,178,551 to Stolle, April 11, 1916;

No. 1,179,762 to Schoop, April 18, 1916;

No. 1,243,795 to Apple, October 23, 1917;
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and in addition thereto the following patents of the

prior art relating to the preparation of the surface

for receiving and interlocking a coating of sprayed

molten metal to a metallic body or base substance

:

No. 444,797 to Martin, January 13, 1891

;

No. 678,383 to Eppler, July 16, 1901

;

No. 1,647,851 to Bentley, November 1, 1927;

No. 1,720,708 to Young, July 16, 1929

;

No. 1,817,888 to Lowe, August 4, 1931

5

No. 1,899,068 to Walsh, February 28, 1933

;

No. 1,973,740 to Andres, September 18, 1934;

No. 1,914,774 to Govers, June 20, 1933;

No. 1,948,624 to Bagley, December 18, 1934,

and as to the cutting or removing a surface from the

article in a conventional lathe, the following patents

are cited: [13]

No. 1,288,690 to Saxton, December 24, 1918;

No. 1,464,834 to Hammett, May 8, 1923.

The foregoing patents set out the state of the art

prior to the Rose-Engle patent No. 1,947,493, said

patents not being cited by the Examiner in the

prosecution of the Rose-Engle patent application

and which resulted in the granting of U. S. Letters

Patent No. 1,947,493.

II.

That the patents from the prior art as used by

the Examiner in the Patent Office in his considera-

tion and passing upon Rose-Engle application which

resulted in the granting of U. S. Letters Patent No.
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1,947,493 are here cited, in addition to the afore-

said patents of paragraph I, for the purpose of

again reviewing the patentable subject matter in-

volved in the alleged invention in view of the pat-

ents aforesaid, said prior patents being as follows,

to-wit

:

No. 1,153,197 to Craig September 14, 1915;

No. 1,164,008 to Moore December 14, 1915;

No. 1,256,599 to Schoop February 19, 1918

;

No. 1,434,047 to De Bats October 31, 1922;

No. 1,358,728 to Groene November 16, 1920;

No. 1,790,213 to Gwaltney January 27, 1931;

No. 1,807,689 to Deputy June 2, 1931.

III.

That the process as set forth in said Rose-Engle

patent No. 1,947,493 and particularly as specifically

limited in the claims of said patent, is impractical

and incapable of successful or commercial use or

practice, and furthermore the '' bottom surface" of

any groove is so very narrow and thread-like in

area that there would be no substantial bond pos-

sible for holding the applied coat of metal to the

original article treated.

Wherefore, this answering defendant prays that

plaintiffs' Bill of Complaint be dismissed for want

of equity; that the plaintiffs take nothing thereby

and that this answering defendant [14] be given

judgment for costs; and for such other and further
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relief that this court may deem just and proper in

the premises.

R. A. EMMETT,
R. A. Emmett, doing busi-

ness as the Maricopa Machine

Works

FRANK BEER
Attorney for Defendant, R. A.

Emmett, doing business as the

Maricopa Machine Works.

[15]

State of Arizona

County of Maricopa—ss.

R. A. Emmett, being by me first duly sworn, de-

poses and says that he is doing business under the

fictitious firm name of the Maricopa Machine

Works; that he is the defendant in the above en-

titled action ; that he has read the foregoing Answer

and knows the contents thereof; and that the same

is true of his own knowledge, except as to the

matters which are therein stated upon his informa-

tion or belief, and as to those matters that he be-

lieves it to be true.

R. A. EMMETT
Subscribed and sworn to before me this 28 day of

October, 1939.

[Seal] C. W. GULLEY
Notary Public in and for said

County and State.

[Endorsed] : Filed Oct. 28, 1939. [16]
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[Title of District Court.]

MINUTE ENTRY OF
SATURDAY, OCTOBER 28, 1939

(Phoenix Division)

Honorable Dave W. Ling,

United States District Judge, Presiding

[Title of Cause.]

Allan K. Perry, Esquire, appears as counsel for

the plaintiffs. Frank Beer, Esquire, appears as

counsel for the defendant.

On stipulation of respective counsel.

It Is Ordered that this case be set for trial Tues-

day, November 7, 1939, at ten o'clock a. m. [17]

[Title of District Court.]

MINUTE ENTRY OF
THURSDAY, NOVEMBER 7, 1939

(Phoenix Division)

Honorable Dave W. Ling,

United States District Judge, Presiding

[Title of Cause.]

This case comes on regularly for trial this day

before the Court sitting without a jury.

Allan K. Perry, Esquire, appears as counsel for

the plaintiffs. Frank Beer, Esquire, appears as coun-

sel for the defendant.

Both sides announce readv for trial.
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Louis L. Billar is now sworn to report the evi-

dence in this case.

Plaintiffs' Case:

The following plaintiffs' exhibits are now ad-

mitted in evidence

:

8. Deposition of Jesse Sheldon Martin

1. Booklet on MetaLayer

20. Deposition of Thomas Roy Rose

10. Rose-Engle advertisement

11. Photograph, purchase order and contract

12. Photograph, purchase order and contract

13. Purchase order and photograph

14. Purchase order and photograph

15. Photostatic copy of affidavit

16. Photostatic copy of affidavit

21. Deposition of Earl N. Senter

22. Deposition of Robert N. Reinhard

23. Deposition of Philip D. Blewett

24. Deposition of Lile W. Harvey

17. Photograph

25. Deposition of A. B. Litzlaff [18]

26. Deposition of William Juvonen

27. Deposition of E. M. Morehouse

27a. Copy of letters patent #1947493

2. Sand blasted metal sprayed plate

3. Steel grit blasted metal sprayed plate

4. American standard screw threaded shaft

5. Rough broken V threaded shaft

6. Rough broken threaded shaft

7. Sprayed American threaded and broken

threaded shaft
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9. Photostatic copy of agreement

18. Photograph

19. Photostatic copy of agreement

G. C. Martin, Jr., is now sworn and examined on

behalf of plaintiffs.

The defendant, Robert A. Emmett, is now^ sworn

and cross-examined by counsel for plaintiffs.

Thereupon, plaintiffs rest.

Both sides rest, and

It Is Ordered that this case be submitted and by

the Court taken under advisement.

Subsequently, at the hour of 1:45 o'clock p. m.,

Allan K. Perry, Esquire, appears as counsel for the

plaintiffs and Frank Beer, Esquire, appears as

counsel for the defendant.

On motion of Allan K. Perry, Esquire,

It Is Ordered that plaintiffs be allowed to reopen

their case.

PLAINTIFFS' CASE:

On stipulation of respective counsel,

It Is Ordered that nut attached to plaintiffs' ex-

hibit 4 be admitted in evidence as plaintiffs' ex-

hibit 8 and that plaintiffs' exhibit 8 heretofore ad-

mitted, be admitted in evidence as plaintiffs'

exhibit 28.

Whereupon, plaintiffs rest.

Both sides rest, and the case is submitted and by

the Court taken under advisement. [19]
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[Title of District Court and Cause.]

REPORTER'S TRANSCRIPT
(TESTIMONY)

Before

:

Honorable Dave W. Ling—District Judge.

Appearances

:

Eor Plaintiff:

Mr. Allan K. Perry, Attorney at Law

Eor Defendant:

Mr. Erank W. Beer, Attorney at Law.

Date : November Tth, 1939. [20]

The above entitled and numbered cause came on

duly and regularly for trial in the above entitled

court, before Honorable Dave W. Ling, Judge, pre-

siding without a jury, commencing at 10 o'clock

A. M. on the Tth day of November, 1939.

The plaintiffs were represented by their Attor-

ney, Allan K. Perry.

The defendant was represented by his Attorney,

Erank W. Beer.

Thereupon the following proceedings were had:

Louis L. Billar was sworn as Court Reporter in

the proceedings.

The Clerk: Metals Processing Corporation, a cor-

poration, and Rose-Engle Company, a corporation,

plaintiffs, versus R. A, Emmett, Civil 63.

Mr. Perry: The plaintiff is ready, your Honor.

Mr, Beer: The defendant is ready.

The Court: You may proceed.
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Mr. Perry: Will you mark this document for

identification ?

(Thereupon the document was marked Plaintiffs'

Exhibit No. 1 for identification.) [22]

Mr. Perry: I have some pieces of metal here

that I would like to have marked for identifica-

tion, Plaintiffs' Exhibits 2, 3, 4, 5, 6 and 7.

(Thereupon the articles were respectively marked

Plaintiffs' Exhibits for identification.)

Mr. Perry: Then we have some documents that

we would like to have marked for identification as

Plaintiffs' Exhibits numbers 9, 10, 11, 12, 13, 14,

15 and 16 respectively. For convenience, we have

already marked these documents, and apparently,

we have not marked any as Exhibit No. 8.

(Thereupon the documents w^ere marked respec-

tively Exhibits 9 to 16, inclusive for identification.)

Mr. Perry : "We have some photographs we would

like to have marked for identification as Plaintiffs'

Exhibits numbers 17 and 18, and the document that

we would like to mark as Plaintiffs' Exhibit 19 for

identification.

(Thereupon the documents w^ere marked Plain-

tiffs' Exhibits 17, 18 and 19 for identification.)

Mr. Perry : We offer in evidence, if your Honor

please, the deposition of Jesse Sheldon Martin,

taken pursuant to stipulation. Plaintiffs' Exhibit

8 in evidence.

(Thereupon the document was received as Plain-

tiffs' Exhibit 8 in evidence.)
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PLAINTIFFS' EXHIBIT No. 28

[Originally Plaintiffs' Exhibit 8.]

DEPOSITION OF JESSE SHELDON MARTIN
A Witness on Behalf of the Plaintiffs.

Los Angeles, California, Monday, Nov. 6, 1939.

[Title of District Court and Cause.]

Be it remembered, that, pursuant to the attached

stipulation, before me, B. B. Gillette, a Notary

Public in and for the County of Los Angeles, State

of California, duly cormnissioned and sworn, at

Room 1310 Washington Building, Los Angeles,

California, on the 6th day of November, 1939, at

the hour of 2:00 P. M., personally appeared Jesse

Sheldon Martin, a witness and

Whereupon, the following proceedings were had:

JESSE SHELDON MARTIN
was called, and by me duly sworn to testify the

truth, the whole truth and nothing but the truth,

and said witness after first being duly sworn was

asked and answered the interrogatories as herein

set forth, as follows:

Direct Interrogatories

Propounded to Jesse Sheldon Martin

Q. What is your name?

A. Jesse Sheldon Martin.

Q. What is your business or profession?

A. I am a Metallurgical Engineer by profession.

Q. Is your training a technical or a practical

one 9,
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(Deposition of Jesse Sheldon Martin.)

A. Both. My technical training started at the

University of California, Berkeley, where I gradu-

ated in the College of Mines, after which I received

my Master's Degree at the University of Utah, Salt

Lake City, and later the degree of Metallurgical

Engineer at Stanford University, Palo Alto. My
practical work embraces service with the Kalif Cor-

poration, Berkeley, California, as metallurgical en-

gineer in the production of specialized bearing

metals. I was identified with the Metalspray Com-

pany of Los Angeles, manufacturers of metal spray-

ing tools, for three years as Metallurgical Engineer,

and at present I am employed as Sales Engineer

for Gladding McBean & Co., Los Angeles, Cali-

fornia, manufacturers of ceramic products.

Counsel for Defendant: We will stipulate that

Mr. Martin is qualified to testify as an expert in

this case.

Coimsel for Plaintiffs: Then it is so stipulated.

Q. Mr. Martin, during the time of your active

identification with the process of metal spraying

did you go into the subject to any considerable ex-

tent, particularly as regards the early and present

practices employed in the metal spray industry?

A. Yes, I purposely made a very full study of

the process of metal spraying so that I might have

a comprehensive understanding of the early work

carried out and the contemplations of the original

contributors in this field, and particularly so that

their activities might be viewed in the light of pres-
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(Deposition of Jesse Sheldon Martin.)

ent modern requirements of the industries using the

process of spraying molten metals.

Q. In your study did you review the state of the

art as regards patents granted to the early con-

tributors in the field of sprayed molten metal and

the devices for producing finely divided metal par-

ticles and methods employed in bonding the metal

as a coating on the surface of a base part or sub-

stance? A. Yes, I did.

Q. Mr. Martin, I now hand you a list of United

States Letters Patent which have been set out in

the answer of the defendant in this case. Will you

please read this list of patents and state whether

you have made a study of same'?

A. The patents on the list includes the follow-

ing:

No. 1,128,175 to Morf, Feb. 9, 1915

No. 1,128,058 to Schoop, Feb. 9, 1915

No. 1,128,059 to Schoop, Feb. 9, 1915

No. 1,178,551 to Stolle, Apr. 11, 1916

No. 1,179,762 to Schoop, Apr. 18, 1916

No. 1,243,795 to Apple, Oct. 23, 1917

Yes, I have examined and studied all of these pat-

ents referred to.

Q. Will you please give your understanding of

these patents.

A. First, I will state my findings in regard to

patents as a group and then individually. In all

of the patents there is little instruction in regard

to the preparation of the part or substance upon
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(Deposition of Jesse Sheldon Martin.)

which the sprayed molten metal is applied. These

patents are educational only as far as production

of finely di^dded metal particles are concerned and

the atomizing or projecting of the metal particles

and bring out the fact, but give little information

as to how the metal is bonded to the article. How-
ever, this may be accounted for by the fact that

these early contributors to the art of metal spray-

ing were not fully cognizant at the time to the pos-

sibilities of the metal spray process which have

subsequently developed.

Taking the respective patents individually; in

Morf No. 1,128,175 he states that "substances-

preferable in the form of rod or wire, is melted,

divided and THROWN on to a surface, under con-

siderable pressure, whereby cohesive coatings of

any desired thickness are produced", and goes so

far as to state that "The coats may be permanently

or detachably applied". As to any surface prepa-

ration prior to the application of the sprayed

molten metal, we are not enlightened at all.

In the Schoop patent No. 1,128,058, he states that

"The fundamental idea of the invention consists in

that the metal is applied to the surface to be

treated", the invention being primarily concerned

in the process of making the finely divided metal

and projecting it, although Schoop goes farther

than Morf in stating that "It is sometimes advis-

able to subject the objects to be coated to a certain

cleaning action, for example, to clean them by a
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SAND BLAST—and thereby insura a coating that

will strongly adhere to the base".

This sets out the idea of surface preparation by

sandblasting to bond the sprayed molten metal coat-

ing to the base part treated.

In Schoop patent No. 1,128,059 the coating on the

object is formed by spraying a powdered or finely

divided metal against the surface to be coated. This

Schoop invention is best distinguished from his

immediately preceeding invention by his statement

''I impart to the metal particles a high speed so

that the kinetic energy of the particles is partly

converted into mechanical work and partly into

heat, so that the particles weld together into a

homogeneous sheet or coating."

This invention does not educate as to the prep-

aration of the surface preliminary to the applica-

tion of the sprayed metal particles. However, it

may be reasonably assumed that if the surface was

prepared it would be done in like manner as advo-

cated in this previous patent No. 1,128,058, namely

by sand blasting.

In the Stolle patent No. 1,178,551, a metal spray-

ing tool is utilized to project the molten metal on

to the surface to be treated. The invention consists

in a method for locally heating the article and

simultaneously spraying suitable material onto the

heating region. No information whatsoever is given

to the public by this patent as to how the metal is

bonded to the surface and what, if any, steps are
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taken to prepare the surface prior to the applica-

tion of the sprayed molten metal.

In the Schoop patent No. 1,179,762, this patent

relates to the same general subject matter covered

in the previous Schoop patent No. 1,128,058, being

a divisional application of the original application,

and the remarks previously herein made in refer-

ence to Schoop patent No. 1,128,058 may be consid-

ered as applicable to the present Schoop patent,

although in this latter Schoop patent no mention is

made as to sand blasting the base metal and/or

heating it prior to the application of the sprayed

molten metal thereto as in the aforesaid Schoop

patent.

In the Apple patent No. 1,243,795, no surface

preparation is set out or indication made as to how

the sprayed molten metal is bonded to the surfaces

upon which it is applied. This is a method for con-

structing the commutator of dynamo-electric ma-

chines. Finely divided metal is sprayed into spaces

to fill them up, the spaces being formed by the sides

of mica plates. It can be reasonably assumed that

the metal if deposited in the sprayed molten metal

will bond again the mica surfaces, but no educa-

tion is given in this patent in regard to the bond

for retaining a coating of sprayed molten metal.

The many mica plates set around the periphery of

the commutator might possibly be considered as

sufficient to retain the sprayed metal in the spaces

between them.
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Q. What, in your opinion and from your study

of the foregoing patents, are the contributions given

to the public thereby, that is as far as the present

case in issue is concerned?

A. From the foregoing patents we learn that

credit must be given Schoop in his patent No.

1,128,058 for the surface preparation of the base

metal of a substance or part by sandblasting prior

to the application of a coating of sprayed molten

metal thereto. Whether Schoop intended the sand

blasting as a means of cleaning the surface prior

to the application of the sprayed metal or as a

bond for retaining the coating on the base surface,

it is nevertheless a fact that a blasted bond with

sand or steel grit has been a universally accepted

practice by the trade in bonding a coating of sprayed

molten metal to a base surface by the education of

this patent. This is confirmed in the practice of the

Metalspray process by the licensees of the Schoop

patent No. 1,128,058, namely the Metals Coating

Company of America, Philadelphia, Pa., who ex-

ploited this invention in the United States. The

literature of this concern to the trade showing the

practical interpretation of this Schoop patent is

of interest and illuminating, setting as a precedent

the type of bond employed for metal sprayed coat-

ings by the mdustry.

Q. Do you have a copy of such literature at

hand"?
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A. Yes, I have, and the sand blasted bond is il-

lustrated and described on page 3 therein.

Q. Will you please mark this publication of the

Metals Coating Company of America, entitled

METALAYER as Exhibit No. 1, in this case and at-

tach it to your deposition.

Q. I note this publication bears date of 1930.

Has this practice of preparing the surface by sand

blasting been the generally used way employed by

the industry for bonding the metal coating to the

base surface?

A. Yes, it has, however a quite full explanation

of the extent of its use and to what base substances

or parts a sand blast bond is applicable in retaining

a coating of sprayed molten metal is necessary in

answering this question.

Q. Will you please explain this.

A. In the bonding of sprayed molten metal to

the surface of a base part, I will refer to specimen

plates which I have prepared for this purpose. One

of these specimens depicts a sand blasted bond as

generally made on the surface of a base part, while

the other plate depicts a steel grit blasted surface

as made on the surface of the base part. One half

of each specimen is coated with molten sprayed

steel and the remaining half of each specimen is

not coated so that the character of the blasted

bonds may be obser^^ed.

Q. Will you please mark the sand blasted metal

sprayed plate as Exhibit No. 2 and the steel grit
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blasted metal sprayed plate as Exhibit No. 3 for

the purpose of making them exhibits in this case.

A. I will.

Q. The plates now having been so identified will

you please describe the surface preparation and the

molten sprayed metal coating as bonded to the sand

blasted surface in Exhibit No. 2^?

A. In the sand blasting operation a relatively

high pressure sand blasting equipment is employed

and preferably a hard grade of sharp flint sand is

used so as to accelerate the cutting action on the

surface and so that there will be formed, practically

speaking, a mass of contiguous elevations and de-

pressions, which serve as locking surfaces for re-

taining the metal. At this point it should be under-

stood that the bond between the blasted surface

and the sprayed molten metal is a mechanical one

as distinguished from a fusion bond as in a welding

operation.

Q. Now referring to the plate Exhibit No. 3

with the sprayed molten metal coating as made on

the steel grit blasted bond. Will you explain this

specimen and the relative merits of this steel grit

blasted bond as compared with the same blasted

bond of Exhibit No. 2'?

A. The steel grit blasting operation is carried

out in similar manner as that described in sand

blasting, however a deeper cutting action of the sur-

face by the steel grit blasting is effected, that is, the

depressions formed on the surface are deeper mak-
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ing it possible to support a somewhat greater thick-

ness of metal coating on a steel grit blasted surface

than when the surface is sand blasted.

Q. Then I understand that only a certain thick-

ness of metal can be supported on the respective

blasted bonds. Will you please explain this?

A. Practical use of the metal spray process in

the metal spraying of steel coatings as generally

understood by the users of metal spray guns and

equipment, has definitely established the fact that

the depth of the cutting or roughening of the sur-

face by sand blasting will not safely support a

greater thickness than .010'' (ten thousandths) of

steel metal, and that the depth of the cutting or

roughening of the surface by steel grit blasting will

safely bond a coating of steel up to .015'' (fifteen

thousandths) or 1/64" thickness of metal. These

are the practical limits of coating thickness as rec-

ognized by the trade in using the respective blasted

surfaces as bonds. When the lower melting point

metals are applied as coatings such as zinc, tin and

lead, the thicknesses of the coatings on the respective

blasted bonds may be slightly increased to .012" on

the sand blasted surface and from .016" to .018" on

the steel grit blasted surface, although it will be

obvious that only relatively thin coatings of either

ferrous or non-ferrous metals are capable of being

adequately secured and locked to either of the

roughened blasted surfaces. In the use of the lower

melting point metals as zinc and lead which are
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principally applied as corrosion resisting surfaces

on the base metal of a part, the thinner coatings

are entirely adequate for resisting surface attack

and corrosion. However in base parts subject to

shock, torque and/or frictional engagement such as

metal coated machine elements, the blasted bonds

are not capable of retaining the thicker coatings of

metal required in this more arduous service.

Q. Will you please explain the character of bond

required for safely supporting a coating of sprayed

molten metal on a machine element subject to shock,

torque and frictional engagement.

A. I presume you mean machine elements built

up by the metal spray process, and I have therefore

had specimens prepared to show the bond require-

ments in this practice in the metal spray industry.

Q. Have you these specimens at hand?

A. Yes, I have.

Q. Will you please display and describe the

same?

A. The specimens consist of a series of five ele-

ments.

Q. Will you please mark these five specimens,

progressively as Exhibits Nos. 4, 5, 6, 7, and 8 in

this case and in the order in which you describe

them. A. Yes, I will.

Q. Now having thus marked the specimens will

you please follow with your description of same?

A. These specimens have all been made of an

average grade of carbon steel and the shafts of Ex-
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hibits Nos. 4, 5, 6, and 7 are all of the same diam-

eter. The surface preparation has all been done in

a lathe. Exhibit No. 4 has a V thread of American

standard screw thread practice cut on one end, the

thread being cut with a pitch of 24 threads per inch.

In this specimen the threads are generally smooth

typifying the kind of a thread, commonly used for

engagement with a nut. Exhibit No. 5 has a rough

broken V thread cut on one end, this thread being

also cut with a pitch of 24 threads per inch. In this

specimen the thread cut has been made with the

same cutting tool as Exhibit No. 4, except in this

instance the thread was made wdth a single setting

of the cutting tool so as to produce a thread the

sides of which present rough broken surfaces, in-

stead of generally smooth side surfaces as in the

threads of common practice per Exhibit No. 4. At

this point I wish to explain that the depth of a 24

pitch thread as normally cut per Exhibit No. 4 is

.027'' (twenty-seven thousandths), while the rough

thread cut of Exhibit No. 5 has an increased depth

occasioned by the rough breaking of its sides, lifting

the points of the threads up. In other words, this

thread cutting whereby the metal of the shaft is

broken or torn presents a multiplicity of litle bards

or crevices. This breaking of the surfaces of the

thread cuts presents a very unusual type of surface

which in reality cannot any longer be classed as the

thread of a screw, particularly as it will not engage
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with the threads of a nut as ordinarily used to en-

gage a thread of the same diameter and pitch.

This can be explained here by practical demon-

stration using the nut of Exhibit No. 8 which has

been cut with a thread of a 24 pitch in the regular

way of making a thread, and so that it will engage

the 24 pitch threads of Exhibit No. 4 as regularly

cut for a screw thread engagement. Now by taking

the nut of Exhibit No. 8 and applying it to the

rough broken thread surfaces of the shaft of Ex-

hibit No. 5 it will be immediately obvious that no

threaded engagement between the nut and broken

thread of Exhibit No. 5 is possible. In other w^ords

the rough or upset threaded surface of Exhibit No.

5 is a very unusual type of thread without any

utility as far as screw threads are concerned, and

its making would be beyond the imagination of any

ordinary mechanic, in fact it is not capable of per-

forming any new utility except in the manner as

will be hereafter pointed out by Exhibit No. 7.

Exhibit No. 6 also presents a rough broken thread

cut surface on the end of the shaft thereof and

differs from the rough broken threaded surface of

Exhibit No. 5 in that the thread surfaces have been

torn or broken to a greater extent and present a

greater number of crevices and/or barks than the

broken surface of Exhibit No. 5, that is, the degree

of the surface breaking has been extended. This

increased surface breaking has been occasioned by
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employing a thread cutting tool which has been

ground with clearances exactly the oposite from the

grinding of the thread cutting tool which was used

to make the broken threads of Exhibit No. 5, the

effect of the reverse clearances of the tool being to

plow the metal from the surface as distinguished

from cutting it. Engagement of the nut of Exhibit

No. 8 to the rough broken thread cut of Exhibit No.

6 is likewise impossible as in Exhibit No. 5. This

rougher broken surface of Exhibit No. 6 produces

a bond for the retention of a thicker coating of

sprayed molten metal to the surface of machine

element than the broken surface of Exhibit No. 5

and is used to advantage in the rebuilding of ma-

chine elements of the type where the coating is

subject to shock, torque and heavy frictional en-

gagement, whereas the rough broken surface of Ex-

hibit No. 5 is employed for the retention of the

coating of machine elements used in average ma-

chine service as providing a safe and efficient bond

beyond that possible to effect with a sand or steel

grit blasted surface as heretofore described.

Now wdth the understanding as heretofore pointed

out that sprayed molten metal is mechanically inter-

locked to the surface upon which it is deposited it

will be clear that the rough broken surface of the

cut bonds of either Exhibit No. 5 or Exhibit No. 6

go far beyond the possibilities of the blasted bonds.

As depicting the utility of the rough broken

threaded surface in the locking of a coating of

sprayed molten metal of thicknesses beyond that
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possible with either a sand blasted or steel grit

blasted surface, reference is now made to Exhibit

No. 7. The surface of the shaft of Exhibit No. 7

has been prepared with the commonly used Ameri-

can standard screw thread of 24 pitch, as per Ex-

hibit No. 4 and also a rough broken thread cut of

24 pitch as per Exhibit No. 6. A coating of sprayed

molten steel metal has been applied to both of the

threaded surfaces of this specimen. The coating is

substantially 1/16'' thick, or .062'' (sixty-two thou-

sandths) on both the threaded surfaces of the speci-

men. A Stillson wrench was applied to the coatings

and in the instance of the unbroken thread cut sur-

face the molten metal deposition immediately broke

away from the thread upon application of the

wrench jaws to it, cracking longitudinally. This

coating can be moved as a nut on the threated sur-

face. The jaws of the Stillson wrench as cutting

into the coating are very perceptible. In like man-

ner the jaws of the same Stillson wrench were ap-

plied to the coating on the rough broken thread

cut of the specimen and after repeated attempts as

indicated by the cutting of the wrench jaws on the

coating, it was impossible to dislodge the metal in

anyway.

Q. Now, Mr. Martin, in view of your experience

with the process of metal spraying what are your

conclusions in respect to the practicability and ad-

vantages to the trade through the use of a rough

broken surface as a bond for retaining a coating of
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sprayed molten metal to the surface of a machine

element.

A. The practicability and successful commercial

use of this rough broken bond as a safe and reliable

lock for a coating of sprayed molten metal has been

well established since the advent of the Rose-Engle

process. This process has given to the trade a j^osi-

tive means of locking molten metal propelled under

high velocity from the nozzle of a metal spray gun,

the crevices and/or pores as opened in the surface

during its preparation key or lock the metal to the

surface to such an extent as to make possible the

extended utility of the metal spray process to the

thicker coatings of metal as required in the re-

habilitating of worn machine elements.

Q. Now, Mr. Martin, I wish to direct your atten-

tion to a further list of patents which I now hand

you. Will you please read this list of patents and

state if you are familiar with same ?

A. The following are the patents referred to, and

I have made an examination and study of all of

these patents:

No. 444,797 to Martin,

No. 678,383 to Eppler,

No. 1,647,851 to Bentley,

No. 1,720,708 to Young,

No. 1,817,888 to Lowe,

No. 1,899,068 to Walsh,

No. 1,973,740 to Andres,

No. 1,914,774 to Govers,

No. 1,984,624 to Bagley,

Jany. 13, 1891

July 16, 1901

Nov. 1, 1927

July 16, 1929

Aug. 4, 1931

Feb. 28, 1933

Sept. 18, 1934

June 20, 1933

Dec. 18, 1934



34 R. A. Emmett, etc. vs,

(Deposition of Jesse Sheldon Martin.)

Q. To what do these patents particularly refer?

A. These patents refer more particularly to the

engagement and/or locking of a metallic body to a

base substance or part.

In the Martin patent No. 444,797, a method is dis-

closed whereby a glass surface is ornamented and

consists in cutting away or removing portions of

the smooth surface by any suitable method, whereby

the portions acted on will be slightly roughened as

compared with the ordinary smooth surface of the

glass, as by etching, grinding or by sand blasting,

after which a thin metal coating such as metallic

leaf or foil is applied to the surface thus treated.

The treated surface is covered with a coating of ad-

hesive fluid of a character which holds the thin foil

closely to the treated glass surface without the aid

of mechanical pressure and friction.

Now in so far as the surface preparation for

bonding the metallic foil to the glass surface is

concerned, this patent instructs in the use of a

SLIGHTLY roughened surface and application of

the metal to the slightly roughened surface without

the aid of mechanical pressure or friction. As far

as the application of sprayed molten metal as a

coating on a base part is concerned, this patent

offers nothing more than a sand blasted bond would

in retaining a relatively thin metal coating on the

surface of the part.

In the Eppler patent No. 678,383, the process of

the invention covers the treatment of a surface for
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the reception of a metallic deposit by electrolytic

action. The grooves made in the base plate for re-

ception of the metal as deposited therein assume

the shape of SMOOTH dovetail surfaces quite com-

monly employed in securing one metal surface to

another. The surfaces for retaining the metal are

not rough or broken in performing their fmiction

as a bond, but instead are formed so as to present

a trapezoidal cross section—or may acquire the

form of a truncated cone or the frustrum of a

pyramid. In other words these grooves as metal

locking surfaces are made in definite and regular

form as distinguished from rough and broken thread

cut grooves presenting crevices or pores for locking

and retaining a deposit of metal.

In the Bentley patent No. 1,647,851, so far as

the bonding of a coating of molten metal to the sur-

face of a machine element is concerned this patent

offers no instruction beyond the ordinary practice

of lining the base surface with a coating of Babbitt

metal as poured from a ladle. The surface upon

which the Babbitt metal is applied is "treated with

an acid flux and tinned. The tin is applied to form

a surface to which the Babbitt metal will readily

adhere". The invention primarily deals in a process

which "consists in the discovery that neither Bab-

bitt metal or tin will stick to a surface coated with

basic phosphate of iron".

In the ordinary method of pouring a Babbitt

bearing, the Babbitt metal overflows on to the sur-
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faces beyond the bearing and adheres firmly thereto.

As explained by Bentley, the removal of the excess

metal by usual methods requires considerable time,

and the use of power driven wire brushes.

In the Young patent No. 1,720,708. This patent

relates to a metal coated building shingle made of

a rigid foundation member composed of a mixture

of cement and fibrous material. The ''foundation

member has affixed to it a relatively thin layer of

metal, preferably one of the so-called non-corrodible

metals, such as zinc, lead or the like, which metal

in a molten state is projected or sprayed in a finely

divided condition on the rigid foundation member".

No attempt is made to prepare a bond on the sur-

face of the shingle, in fact this is unnecessary owing

to the fibrous nature of the material of which it is

composed as the thin coating of sprayed molten

metal will readily adhere to such a surface if clean

without forming a bond thereon. In view of this it

will be clear that no instruction is offered by this

patent in regard to the preparation of the base

surface upon which the thin molten metal coating is

applied.

In the Lowe patent No. 1,817,888. This patent

covers a calorizing process whereby a coating of

metal is applied to the base surface, in this instance

a steel or iron tube, and incorporated with the tube

surface under a heat treatment. "The coating is

alloyed with the metal at the surface of the tube

so that it adheres firmly thereto". From this it
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will be clear that no preparation of the surface is

made such as to mechanically interlock a coating of

sprayed molten metal to the base.

In the Walsh patent No. 1,899,068. This patent

relates to the metal coating of termoplastic ma-

terials for decorative purposes. A stencil is applied

to the surface of the plastic material and roughen-

ing of the surface through the stencil opening or

openings is occasioned by sand blasting. This prac-

tice in the parlance of the metal spray industry

is blanking off of the surface or surfaces which are

not to be metal coated and sand blasting the sur-

faces to form a bond for retaining the sprayed

molten metal. Emery cloth and sand paper are also

advocated in the roughening of the surfaces to be

metal coated. This invention continues to instruct

in the use of a roughened surface by sand or grit

which, as heretofore pointed out, is already well

known and suitable only for retaining relatively

thin coats of sprayed molten metal on the base sur-

face.

In the Andres patent No. 1,973,740. ''In carrying

out the invention as applied to metal, the metal

surface, if not already roughened, is placed in a

roughened condition, as by SAND BLASTING
then molten particles of a selected metal are sprayed

on to said roughened surface". There is nothing

educational in this patent in so far as surface prep-

aration of the base is concerned beyond the well

known sand blasted bond.
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In the Govers patent No. 1,914,774. The principal

contribution to the public by this invention beyond

the sand blasting of the surface of the base metal

to clean it resides in the formation of a bond be-

tween the base metal and the sprayed molten metal

by heating the base metal after the application of

the sprayed molten metal thereto so as to put the

sprayed metal coating in a semi-plastic condition

after which a gas pressure is applied to the coating

to evenly distribute it and thereby form a coating

adhering uniformly and tightly over the base sur-

face treated. In carrying out his process the in-

ventor instructs that '*It is advantageous to

thoroughly clean the surface of the vessel prior to

the application of the material and this may be

accomplished for example by blasting it with sand

in order to remove scale and other foreign impuri-

ties, so as to present a clean surface, and which may

be slightly roughened if desired,—since such rough-

ening may facilitate the better adherence of the

coating material to the surface". From this it will

be clear that the surface of the base metal is not

roughened beyond sand blasting.

In the Bagley patent No. 1,984,624. This is a

patent covering the method of lining the surface of

the bearing of a connecting rod, for example, with

Babbitt metal. The surface upon which the babbitt

is applied is first brushed to remove "a consider-

able amount of the oxide from the surface—and to

increase the adhesion between the same and the bab-
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bitt lining". After the surface is so abraded it is

tiimed and ''babbitted by any suitable process and

the tinned surface together with the abrasion formed

by the first brushing will cause firm adhesion of the

babbitt".

From this it is obvious that this patent offers no

instruction as regards surface preparation of the

base metal of the part beyond the roughening of

the surface by wire brushing to clean it before it

is coated with a thing coating of tin, and that the

Babbitt metal is bonded to the tinned surface in

the usual manner.

Q. Now^, Mr. Martin I will direct your attention

to the patents set out on list which I now hand you.

Will you please read this list of patents and state

if you have examined same ?

A. The following are the patents referred to on

list, and I have made an examination and study of

same:

No. 1,288,696 to Saxton, Dec. 24, 1918

No. 1,464,834 to Hammett, May 8, 1923

Q. Will you please state what these patents

cover ?

A. Both of these patents relate to machines for

cutting or grooving the surface of a cylindrical

element or part. The part might be equivalently

moimted in a conventional type of machine shop

lathe and the surface thereof turned and/or grooved.

Neither of the patents deal with the character

of the finished surface but instead relate specifically
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to improvements in the machines themselves for

carrying out the work of turning and grooving the

surface of the part. There is nothing educational

in either patent or in fact a lathe that would in-

struct the public in roughly breaking the surface

during the rotation of the part between the machine

centres so as to open crevices or pores in the sur-

face, such as the broken surfaces of Exhibits Nos.

5 and 6 of this case and which depict a character

of surface within the meaning of the Rose-Engle

process. I will state at this time that no mechanic

in his regular operation of a lathe or machine cut-

ting tool would even consider roughening or tearing

of the surface of a machine part in the manner

advocated and instructed by the Rose-Engle process,

because torn, broken surfaces of the Rose-Engle

type are not called for in the regular line of ma-

chine cutting and obviously no fit of a surface of

this character can be made with a companion part

in the same sense as parts, the surfaces of which

are machine cut and finished. A rough broken sur-

face such as that of the Rose-Engle process will not

cooperate or fit with any companion part or in fact

will not present a surface capable of fitting any-

thing, the only thing it is adapted for is definitely

the purpose which prompted its discovery, namely,

locking a coating of sprayed molten metal propelled

under high velocity from a metal spray gun to the

surface of a base part or machine element.
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Q. Mr. Martin, with your understanding of the

Rose-Engle process together with your practical and

technical experience in the spraying of molten

metal, is there any other way within the principles

as covered by the process of the Rose-Engle instruc-

tion, than roughly breaking the surface with a '*V"

shaped tool and in the formation of the crevices and

pores which serve as keys to lock the sprayed

molten metal to the surface of a machine element

and with the security required in locking the coat-

ing to an element subject to shock, torque and fric-

tional engagement, that is metal locking surfaces

comparable or equivalent to the metal locking pores

and crevices presented by the broken surface prep-

aration of Exhibits Nos. 5 and 6 of your deposition.

A. My practical experience in the metal spray

industry and understanding of the new utility given

to the industry by the Rose-Engle process leads me

to the conclusion that while an equivalent way may
be employed to form the locking crevices and pores

on the base surface no extended utility beyond the

Rose-Engle process would be given to the trade in

so doing because the Rose-Engle bond has been com-

mercially recognized and has practically demon-

strated its value in use on many important machine

element applications over a period of several years

of service. As an example of an alternative way

of preparing the surface which would come within

the meaning of the Rose-Engle process, a rough

thread cut can be made on the surface of the element
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in a lathe, that is a thread too rough to engage with

a nut of like thread pitch and diameter. Then by

applying a Knurl wheel set in the tool post of the

lathe and causing it to bear against the points of

the thread the points of the thread are broken, the

metal will be turned over and/or broken so as to

form a multiplicity of crevices and open pores on

the element surface, which will act in receiving and

locking the molten metal particles propelled into

them with velocity from the nozzle of the metal

spray gun in an equivalent manner as do the crev-

ices and pores as formed in the Exhibits 5 and 6 of

this deposition. However, it is desired to point out

that the operation of breaking of the surface of

the element in the manner of Exhibits 5 and 6 can

be more expeditiously carried out in its single op-

eration over the double operation of the above de-

scribed alternative example of the Rose-Engle

process and consequently no new utility is occa-

sioned by the proposed operation.

Mr. Blackburn: No cross examination.

JESSE SHELDON MARTIN

State of California,

County of Los Angeles—ss.

I, B. B. Gillette, a Notary Public in and for the

County of Los Angeles, State of California, do here-

by certify:

That in accordance with the stipulation made on

November 6th, 1939 the following named party per-
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sonally appeared before me: Jesse Sheldon Martin

and whose signature is affixed to the foregoing dep-

osition was by me duly sworn to testify the truth,

the whole truth, and nothing but the truth. That

the said party read the interrogatories as set forth

in his deposition and under oath gave his answers

to said interrogatories.

All of which were written out upon the type-

writer and then read by him, and after having read

the interrogatories and their answers, and after the

oath had been administered to him by me, that he

did in my presence sign his deposition.

I further certify that I am not interested in any

degree in the event of the action.

Witness my hand and seal this 6th day of Novem-

ber, 1939.

[Seal] B. B. GILLETTE
Notary Public in and for the County of

Los Angeles, State of California.

[Endorsed] : Pltfs' Exhibit No. 28. Admitted and

filed Nov. 7, 1939.

Mr. Perry: In connection with that deposition,

the exhibit being referred to and identified in the

deposition, we offer in evidence the document now

marked Plaintiffs' Exhibit No. 1 for identifica-

tion.

Mr. Beer: No objection.

(Thereupon the document was marked as Plain-

tiffs' Exhibit 1 in evidence.)
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/HetaLaveIJ
.1 pr00f*0»HH ami apparaius for simuiianc'
00UMly mvUingm aiomizing and npraying
oil any Hurfavc eoaiings of any of the
eotnm0^rviai meialn

liHliistrial l^rohlrms, Ollirr-

wise I ns<)l>al)l(% Keadily

and Kconoinicallv

(larrd For

riic IMiil»)S(»|(li('r's Sloiir. s()ii;,'lil iil'lrr lor

ii^'cs on iiccoiiiil of its sii[>|tos('(l iil)ilit\ lo

(liaii^c lo gold <'MT\ tliiiii; loiK-hcd l>\ it

would. irfoiiiKl. iitidoiilttrdK li:i\(> hrcii ii

worlliN coriiftrlilor of \lrliiL;i\rK. Il is

[(ossildc lli;il in soriif fiitnrc iifrc our dr-

xrndftils iii;i\ rclVr lo Mrl;iL;i\('M ;is Im'-

ing IIm' rnissinjr link In'twrcii llic order ol

lliitifTs ('\islin^' iK'Torf its irKcpliori iind

the iXTlVclion wliicli will iilliin;iti'l\ In-

iiltaiiK'd as litnc jrofs on.

To llir lali'iit drsiti- ol nian to rnnohlr
lliat, with wliicii lie (onlacls. rna\ nn-
donhli-dl) \)(' crrdilrd \slialc\(>r |iroj:n'ss

lias Item attainrd ii|i lo llic prcsfMil liint-.

Knnoltic "'
I o clix ;ilc in dcfrrcr or cxccl-

Itnir: lo di<.'nir> . \\ rhslcr. Intliisonr
word nia\ lie dcNc rilx'd llic |inr[)os(> and

scope oC MclaLaveR and our Spraxcd
Mollcn Mi'lal ('.(talini: l*n»<rss.

iVodiids ol" lndustr> po.s.scssin;: ccrlain

inlKTcnl |)ro|)crli<'s w liicli should lit llicni

for sprcilic |iiirposfs. orirnlinirs fail in

s('r\ icf lor lack ol sornc \crN slif^lil dc-

siralilc (pialilN. \s a rule, their lailure is

lirsl e\ idenced on llieir surfacesand lliere-

fore. irnpro\inj: llie surface fretpienl K
ltriii;:s ahoiil llie desired resiill.

MetaLaNcHs fiinclion is lar^nls lo liii-

prurf llic siirfiicr. Id " l'!tiii)ililf" il. /hthki-

iirnlly. Ii> de\e|o[»inj,' lliereon ((»alin;:s ol

spraNcd niollen nielal.

These coaling's di\eloped Itdin an\ of ihe
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rctiimuTcial iiuMals wliicli ciiii lie secured
ill the form ol' u ire. spniNcd on in it iiioltrn

(-oiidilion. iii;i\ ii<- ('(-oiioiiiiiiilK pliiccd to

:iii\ dcsin'd tliickiirss on priKliciilK ;iiiy

iniitcriiil. 'I'li(>\ forni ,\ colirn'iit. iitta(-li(>(l

or s<'[)ar;iltl«' coNrrJii}: on aii\ siihslaiicc.

wlictlicr inllainnialilr. Niln'oiis. filiroiis.

iiictallic. conducliii;.' or insiilaliiifr. rcfrard-

Icss of si/,<>. shape or loialioii. Work iiia\

Ik' done cillicr in llir shop or in ihr licM.

jiiid cither hclorc. diirinji or after fahri-

catioii.

It is thus praci ical to secure on an \ surface

at ver\ low (osl. (he dcsirahle (piaht ies of

llic nion- e\pciisi\e metals, and to n^e the

clieaper and nsiialK stron^rer material lor

the hnlk or mass of the prodiK t.

S|»ra\ed Molten Melal ( (lal in;,'> are pro-

vidiiifx al commercial costs proleclifm

against chemical action or al iiios|)lieric

corrosion or mechanical erosion or from
deleriorat ion due to exposure to the action

of hi^di lemperal iires. I lii-\ are hein;:

siiccessfiillN used for (h-corat i\ I- purposes.

for adding' dimension or \\ei<r|il to worn
or undersized parts or for elct trical con-

(liictiii^ piir|)oses or for altering.' shapes or

repairiiif; <lillin;.') <lefc(is.

(]harac*lerisli<*s of SprayrtI

iMollni Mrlal ('<>atiii<;.s

( '.oiisideral ion ol lln- tialmr <il spr.iyd

molten metal in( cv",!!;!!)-, n( (»<.Miil ion of

the fact that its inlu-riiil prop<rlifs ar<'

larjxeK inlerdi'priidriil . jind lln-rrfore no

hard and fast line can Ix- «lrawii lirtwi-ni

IIk'HI. >pra\(«l iinl;d is d<s( rilird as < o-

jierent. It\ which is ini-;uit th<' ioiiiiii</

of the iiidi\idnal alomi/i-d putirlis In

each other: also as adliin-iil . iiidicul iti<.'

the ahilil > of the pal I ii |<s. ;uid <\ cut iialK

of the entire coalin;.'. to >.li( k to the luise

on w hi* h I h<> are .ipplied.

I'orosils. per tlie;i|iilit \ ;Mid ipialilx of the

metal lieili;.' splas ed neees>;Mil\ ill(lueri< !•

its deiisils and liaii|iies.v. .uid (he kilter is

^'oNenied a^ain li\ 1 1 > i < >lie-i< iii. It i-s es i-

denl llielefole iji.il e.nh o| I hexe pKip-

ertie>v i-. lo «onie e\|e|||. ,i luiM lioil ol llli-

i.lliel-. W hile ;dl are depemleiil n|»OII llie

e|i;ila( lei i-l i( -. of <lie met;i| l|ve(|. |||e

adjustments and proportions of {jas and
air pri'ssiires. methods used \>\ the o|)era-

lor and some other factors. \cademic
discussion makes it impossihie to avoid
some ON erla[)piii<: of claims as to aN ailahle

results; hut our mutual interest hin^reson

the l*r(irliral Coniniercial (hialilies of the

((tatin^'s applied, on llir rosi of devAopiiKj

llicm and on irlial service Ihey trill (fire.

Much lime can hesa\ed It) conlinin^ con-

sideration of the ellicacN of our process lo

this \ iew point

.

The fact that coatin<:s can he placed

where wanted and as wanted is e\i(lent.

I hat no pre-heat in;: of the material hein^'

coaled is necessar\ or desirahle.

No Muxes. soKeiils. \ehi<'les. or pi^llieiils

are used.

I hat ordiiiarx slandard ^'aii^e ( ommercial
mehdiie wire used in depusilin^ them,
feeds automaticallx llirou;rh MelaLaxeH.
It melts, alomi/es. impa( Is and iiislantlx

(-ools and is transformed, in one operation,
into a sheet iiielal (o\erill^' Upon the siir-

faee heiii;.' treated, hecftmin^ |iracticallx

an iiile^'ral part thereof.

I iial coal iii;:s so de\ eldped max he used
as a|)|ilied or ihex can he liled. ;:nMllld.

polished. (*xxdi/.e(l or iikk hined much the
>ame ;is ordiiiarx iiiet;d is idso e\ideiil.

I hat metals with lii;.'h mehin^ tempera-
lures max he spraxed on hases or on
prexiousix a|)plied coaliii;;s liaxiii^' low

melting: temperatures has heeii clearix

demoiislraled.

I hat one metal can he phiced at one part

of a Slirfaee ;uid other llie|;ds ;i| other

parts of the N line siirlai e is :i|mi ,\ Ullitpie

feature.

\oii-|erruu^ nieliU im he ipplied lo fer-

InllN rilel,i|«. iirid \|ee-\e|v;i ( o;ilili;.'v jis

applied ;ire uiv|iiiii|\ eiild. Ii.iid. drx : no
lime (ii exiri liaiidlin;.' i^ rerpiired. llie

lO.llili;.'^ ;ire illllliedialejx reidx fnl U>e.

r>lle||\. ;iti\ ( iiniinelrlil IImI.iI e,Mi he .ip-

plied III lln >,iine riiel.il ni In aii\ ollur

( omiliel) i.ll mel.il. ,ili<i lo .MIX hise or

surface, -lieh ,1^ Wood, pla^lel. sloili".

|e;ilher. ;.'l.i-^. po|(e|.ilii (OIHlele. p;iper.

r.ihric . I iihlier. iiioiildeij i oiiiposit ion». etc ..

e|e. I III eo.il in;.'^ w ill Ni-rs e lor aiix pur-





pose for which a sheet metal covering is

adapted.*

Whether they will serve your particular

individual purpose can best he deterniined

by taking advantage of results secured hy

our long experience and with your co-

operation. It is upon this basis that we
desire to discuss the princi|)les of our

process, knowing that the business public

is ready to admit that "if the principles

are right, the thing will work."

Adhesion of Sprayed
Molten Metal Coatings

The mechanism of and correct conditions

for lirm adhesion of sprayed molten metal

coatings may be explained as follows:

// a nioriruf melal particle, which is

stirroiinded hy a certain amount of

air strikes, in a heated condition, upon
a sni(M)tl^ plate, it makes a slidin<i

morement ttejore comiiuj to rest.

.\s this rc(|uin^s a certain amount of

lime the |)article will cool. Air contacts
with it and further reduces its tempera-
ture. The particle will then, following its

gliding mo\(>ment. rise from the surface
again and describe a |)ath as indicated in

the above illustration.

\ contimial following bombardment of

melal particles will hence develoj) a coat-

ing as shown in the illnstration below

and thus no firm bond will be secured.

The coating contacts with the surface

only at intervals and inferior adhesion
results.

If now, the surface is roughened, prefer-

ably by sand blasting and sharp eleva-

tions and depressions are produced, a

train of heated metal particles (actualK
melted in our process) projected against

it, innnediately come to rest —no sliding

taking place and they individually in-

stantly key or dovetail to an extent in

proportion to the temperature of the
particles and the speed with which they
strike.

H„ughr„e,l {,an,l l.la.nlr,l) .ur/arr.

Thus a spray of molten melal particles on
to a roughened or open grained surface
innnediately comes to rest on striking:

lirndy anchors itself to the foundation and
develops a bond which is as strong as
either the metal applied or the material
to which it attaches.

The micr()|)hotogra|)h below clearly indi-

cates what results are secured in practice.

•Note eioiisc rrail this carrfiilly. M is h mtv l>roail

>tulfiui-iit, I'upttlile of lH'iii){ c-oiuplftely subslaiilialed.

(xMlifK <>/ »j»«-n»f<l tiio/I.M /i>ir >i|i|>/j<.fl i,, miiuI
blaslnl .-fri sur/acr X 100 iliamrlrrm.

\dvantage is taken in operation of this

roughening (sand blasting) to secure at

tlu> same time a chemicalK clean surface
on which to apply the sprayed molten
metal, which cleanliness is. of course, of
grt>at advantage in developing permanent
adhesion and protection.
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y%mCTAl_A^Cl<^^Handya$a Prcducticn Ted

To more than fifteen luiiidred re|)resenta-

tive firms tliroughout the world Meta-
LayeR, and our system of applying

coatings of sprayed molten metal, in one
operation, has been demonstrated to be

hydrutiUr-prr*n piitngrr. I 3/.1i-in. rtt/t/t^r mmting
thm trouble and pruLtnged the tifm <»/ packings

ThU SOO-galtan tomafo rtM>king krttU 5'4" dia. 6v A' de^p is

haling 4J0 nq./l. nmted trith 1,32" «/ tin.

Does Repairs, too!

Many expensive pieces may be salvaged
with a saving of nnich time and money by
nsing MetaLa>eB to till up l)h)w lioles

and to bring worn or mismaehincnl j)arts

an entirely practical and commercial
proposition. The fact that some of these

companies have as many as 60 outfits in

service at the present time is a very good
indication that they must be making and
saving money by their use.

Tiro cmiandrr rollM. roalinf tS.OOOrmrh. hmd Juiirnalj, 0.01 ir
undar titr. Thry irrrr itmltmjfrd by h»inM tarmytxl trilh

nick»l mnd raground. Cmi, l/M/ar lit* Im«.

Sprmyinf >f»((rn >irkW fat inrrraar diamrirr •>/ i/rirrn
ahm/t* on Bft^^ii r^iirli€fn 0«mra la arrurr pmp^r

fit for bmif b^mring rmcm.

back to size. For enlarging c\lin(lrieal

pieces, the work may be placed between
lathe centers and revolved while
MetaLayeR is traversed lengthwise on
a lathe feed.
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Ideal fcr Wcrk in Field—A4CT>4l_AyCl5

Vwm the illustrations on this page von

can see that MetaLayeR may he taken

to the joh—tlie joh doesn't have to come
to MetaLayeR. The im|)ortance of this

will l)e realized when you compare the

^ermmn^ntly pmlerting *

mprmymd mcWl

sizes of the ohjects being coaled with the

size of the operators. Incidentally, any
reastjnahly intelligent mechanic can ope-

rate .MetaLayeR.

On Structural Steel
The use of MetaLayeR is not restricted

to machine shop or foundry: it has been
operated on lofty towers, on bridges, rail-

way stations, inside and outside of tanks

line a iLiiihIr cimlint ,>/ mini
trrttmittn im in ^ridrnrr mftwr
y^mrm ttf m*rvicm.

and many other places where permanent
protection was most diHicult to provide.

Since it is unnecessar) to allow for cor-

rosion losses, lighter steel may be used

.at a saving that ma> pay for the coating

process. In work of this kind, all rivets

used in holding the main sections together

are coated after erection.

><>lr that If did mil ha
1/ uilh mftra\rti ninltr
' b^ hruttght indtjora.

Uev*Uiping rail Imnding
Aima ftravanting laoMS j^inlM,

Avoid Delays
H\ using MetiiLa\eR on new work per-,

inanenl protection is secured and break-

downs due to deterioration are almost

done away with. On repair work the

portability of MetaLaveR may save

much time and expense of dismantling

parts for shipment to the shop.
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McTALAyEC — for Special

Alum^tiaing'^Shoicing Slt»ker Tuymrem ft^ing Kprmyed tpith nuplirn atun rtti hrmi treated.

Alumetizing Protects

Against High Temperatures
Alunu'liziiig is the application of a coat-

ing of sprayed molten aluniiiuini to a

surface. Hy means of a simple chemical

process, plus a subsequent heat treat-

ment, the sprayed aluminum penetrates

to a considerable depth and produces a

ferro-alumimim alloy with a top surface

of aluminum oxide. Protection from

deterioration is exceptionally elfective.

Oxidation in use is retarded. On grate

bars, boiler tubes and other furnace equip-

ment adherence of clinker is {)revented;

thus greatly increasing the efficiency of

combustion. In a test made by a railroad,

Alumetized bars recjuired but one-fifth

the number of replacements as did plain

untreated bars.

Alumetizing with MetaLayer is estab-

Ushed as an absolute necessity in steam

generating e(piipment of the modern

high speed liners and naval vessels.

Widespread Uses
Other successful apphcations for Alume-
tizing are: distributors in automatic
stokers, condenser tubes, pyrometer couple
wells, boiler tube cleaning equipment, gas

and electric ovens and mulller parts;

rheostats and electric heater resistances,

exhaust manifolds; valves, pistons and
explosion chambers of internal combus-
tion engines; parts exposed to contact

with molten glass; varnish kettles, oil

refining equipment, etc. The durability

of such elements has been iticreased as

much as ouo hundred times by the appli-

cation of sprayed molten alumirunn coal-

ings. If high temperatures are attacking

your profits, offset them with Alumetiz-

ing. It may be your sole means of over-

coming competition.

Mass Coating Machine
Treats Small Parts in Bulk
Pieces weighing anywhere from a fraction

of an ounce up to approximately one
pound are placed in the specially con-

structed rumbling barrel in lots of about





rcating Wcrk^METALAyEC

a<r !••' * '—nut l„

oiif liiiii<lr<'(l puiiiitU III ;i linir. S|»r:i><'<l

llioltm iiirliil I'miii Mctal.Mxrl^ is di-

rrctt'd on tlii'iii :is llirs rotiit*- ;iii(l tln'

cdiiliii^'s ;irf rxniK drposili-d on tin- siir-

fiicrs of tilt- ciiliii' lot. ill OIK- (i|M'(Mli<)ri.

riirf;i<|r<l |);ir'ts do iiol it(|iiirc fc-l lirciid-

iii;;. nor is tlir ti-Mi|M-r ol liardnifd pirrcs

iiilVctrd ill ;iii\ \\;i\. ( Jlijrcis iirc ml iri'K

ro\crrd l)\ |||<- ((ijiliii;; :ili(l. if drsirt'd.

ni:tN Im> iiiill |)(>lislii'd or niiiiliird in IimIImt

s<T;i|t Im'Toic kiiiun ;iI. (usI of o|irr;it ion.

r;itr of (iiil|iiit iind i|ii;ilil\ ol' |)r<Klii<'t

mil
1
1 (arc liixnialtK ui||i ;iii\ oilier nicllind

lor IIh' iiH'tal ( (laliii;: dl' s||i;i|| parls.

Rotating Nozzles
riif iiilrriors of casliii^'s. pipes, cylinders

or \essfls lia\iii{i small oriliccs ciin Ik*

coated willi spraNcd niollen metal hy the

use of special e\ti>nded an^Milar or rotary

iio//les. Coating's can lie a|>plied to tin*

inside of a pipe as small as one inch in

diameter and up to t\Nent\ feet in length.

This application of Metal.a>er has ^rcat

economic importance. It is the only

method for the cormnercial liniiif,' of |»ipes

with practically any niclal. Your |iroi)-

lems alon^ tli(*se lines can lie soKed with

MelaLaNcr.





li€>^ MetaLateI^ is Sold and the
Service Cehind It

MetaLayeR with its accessory cqiiipinoiit aiiH the rights to use our process, is sold

outrigfit. No royalties are connected with its use. The sale price includes delivery

and installation and our giving personal instructions for a period of time sufficient to

iget MetaLayeR in actual operation. Measured by its prmluctive capacity, the actual

cost of installing MetaLayeR is much lower than that for any other metho<l of coat-

ing with metal.

Our technical men pericMlically call on us<'rs of MelaLayeR lo check up operaling

nie(h(Kls and to su|)[)ly information pertaining to our process. We realize fully the

importance of preserving and strengthening our custcmier relationships.

Those who purchase MetaLayeR and the right to use our process of metal coating, or

lli(»s(' who send work to our shops to he coated, secure the henelil of practical and

Icthnical experience a(( iinniiiited from many years familiarity and association with,

not only our process of metal coating. l»nt also rnelal coatings of all sorts, plus a knowl-

••dge of metallurgy, chemistry, mechanical engineering and modern shoj) practice.

()\er lifty years of intensi\e research work and broad practical experience is at their

conunaiid.

In addition, lh<' (•otn[)lele facilities and ecpiipment of our four large and modern |)lants

assuH's the purchaser and user of MetaLayeR of an aecnrately and scientifically made

product, as well as prompt att«'ntion to ever) (h'tail of its application. Skrvkk is an

unwritten but predominant part of every MetaLayeR sale.

METALS COATING CCMPANT €E AMEI^ICA
METAL^TCK a** 497 N. TfriIDD ST., PH I LADE LPfi A, PCNNSTLVANIA

I'riiii"! in I S A
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Mr. Perry: We also offer in evidence the depo-

sition of Thomas Roy Rose, also taken pursuant to

stipulation. [23]

Mr. Beer: No objection.

(Thereupon the document was received as Plain-

tiffs' Exhibit 20 in evidence.)

PLAINTIFFS' EXHIBIT No. 20

[Title of District Court and Cause.]

DEPOSITION OF THOMAS ROY ROSE,

A Witness on Behalf of the Plaintiffs.

Los Angeles, California, Monday Nov. 6, 1939.

Be it remembered that, pursuant to the attached

stipulation, before me, B. B. Gillette, a Notary

Public in and for the County of Los Angeles, State

of California, duly commissioned and sworn, at

5400 South Alameda Street, Los Angeles, Cali-

fornia, on the 6th day of November, 1939, at the

hour of 10:00 A. M., personally appeared, Thomas

Roy Rose, a witness and

Whereupon, the following proceedings were had:

THOMAS ROY ROSE

was called, and by me duly sworn to testify the

truth, the whole truth and nothing but the truth,

and said witness after first being duly sworn was

asked and answered the interrogatories as herein set

forth, as follows:
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(Deposition of Thomas Roy Rose.)

Direct Interrogatories

Propounded to Thomas Roy Rose

Q. What is your name?
A. Thomas Roy Rose.

Q. What is your business or profession?

A. I am President of the Rose-Engle Company,

Wilmington, California.

Q. Are you one of the joint inventors of the

method of coating machine elements known to the

trade as the Rose-Engle Process?

A. Yes, I am.

Q. Do you practice the process of your inven-

tion in a commercial way?

A. Yes, I do in the Rose-Engle shop at 711 San-

ford Street, Wilmington.

Q. Will you explain the class of work which you

are doing with the process of your invention in your

shop at Wilmington?

A. We are principally rebuilding machine ele-

ments with si)rayed metal coatings.

Q. Then you are doing a job shop business with

the Rose-Engle process to the trade.

A. Yes, we are utilizing the process in work

which we are doing with it for the varied indus-

tries particularly in the Los Angeles and adjacent

area.

Q. Do you put out any literature to the trade

advertising the Rose-Engle Process?
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(Deposition of Thomas Roy Rose.)

A. Yes we do some advertising by circulars as

well as by photographs of the work which we turn

out.

Q. Do you have such advertising matter with

you and photographs of your work with the Rose-

Engle process of coating machine elements with

sprayed molten metal?

A. Yes I have a copy of a general circular which

is sent out to the trade and some photographs show-

ing the work turned out at the Rose-Engle shop

in Wilmington, California for the United States

Government Coast Guard Service and the Depart-

ment of Water and Power of the City of Los

Angeles.

Q. Will you please mark the circular you are

sending out to the trade as Exhibit No. 10, in this

case and attach it to your deposition?

A. I will.

Q. Were you given regular orders for the work

which you did for the U. S. Coast Guard Service

and the Department of Water and Power as illus-

trated by the photographs which you mention?

A. Yes, regular orders covering the work done

per photographs were issued.

Q. Have you these orders with you?

A. Yes.

Q. Then will you please take the order or or-

ders of the U. S. Government Coast Guard Service

and attach the photographs illustrating the work

done on each order and then mark the orders as

Exhibits in this ease ?
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(Deposition of Thomas Roy Rose.)

A. There are two orders from the U. S. Govern-

ment Coast Guard Service No. 36 and order No.

59-39?

Q. Then will you please mark order No. 36 as

Exhibit No. 11 and order No. 59-39 as Exhibit

No. 12 in this case and attach them to your depo-

sition? A. Yes. I will.

Q. Having thus marked these orders will you

now please mark the order or orders which you re-

ceived from the Department of Water and Power,

City of Los Angeles and attach the respective photo-

graphs of the work done to each order ?

A. Yes, I will. There are two orders. No. 31420

and No. 11,497.

Q. Then will you please mark order No. 31420 as

Exhibit No. 13 and order No. 11497 as Exhibit No.

14 in this case and attach them to your deposi-

tion? A. Yes, I will.

Q. Having marked these orders will you please

state if all of these orders specify that the work

performed be done by the Rose-Engle process as

covered by your U. S. Letters Patent No. 1947493?

A. Yes they all specify the Rose-Engle process

and the rebuilding work was carried out in accord-

ance with the process.

Q. Are these orders typical of the work of the

process as you are carrying it out, for example, for

the concerns listed on your trade circular Exhibit

No. 11 in this case ? A. Yes.
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(Deposition of Thomas Roy Rose.)

Q. Mr. Rose, was the process of your invention

resulting in patent No. 1947493 the result of ex-

perimental and development work on the part of

yourself and your joint inventor, Herman L. Engle?

A. Yes it was. We started this in 1928 and

worked along in the development work for some

time in perfecting the process.

Q. Do you have anything to indicate the experi-

mental work which you carried out ?

A. Yes I have affidavits of those familiar with

the development and experimental work.

Q. Do you have these affidavits with you?

A. I do not have the original affidavits but have

certified photostatic copies of the same. One of

these affadavits is from J. B. Brazier and the other

from Martin N. Hall.

Q. Will you please mark the affidavit of J. B.

Brazier as Exhibit No. 15 and the affidavit of Mar-

tin V. Hall as Exhibit No. 16 and attach both

exhibits to your deposition in this case ?

A. I will.

That is all Mr. Rose.

Mr. Blackburn: No cross examination.

THOMAS ROY ROSE

State of California,

County of Los Angeles.—ss.

I, B. B. Gillette, a Notary Public in and for the

County of Los Angeles, State of California, do here-

by certify;
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(Deposition of Thomas Roy Rose.)

That in accordance with the stipulation made on

November 6th, 1939 the following named party per-

sonally appeared before me: Thomas Roy Rose and

whose signature is affixed to the foregoing deposi-

tion, was by me duly sworn to testify the truth, the

whole truth, and nothing but the truth. That the

said party read the interrogatories as set forth in

his deposition and under oath gave his answers to

said interrogatories.

All of which were written out upon the typewriter

and then read by him, and after having read the

interrogatories and their answers, and after the

oath had been administered to him by me, that he

did in my presence sign his deposition.

I further certify that I am not interested in any

degree in the event of the action.

Witness my hand and seal this 6th day of Novem-

ber, 1939.

[Seal] B. B. GILLETTE
Notary Public in and for the County of

Los Angeles, State of California

[Endorsed]: Pltfs' Exhibit No. 20. Admitted

and filed Nov. 7, 1939.
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Interesting facts
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metal re-building process

It is Patented.

WHAT IT IS—
\ pdicniiL-d nuHh.inK<il opcra(it>n to open the pores, leaving fbc
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tulcs b\ hc.ii trLim Owijcn and At-ctvlene and with vinnpressed
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U. S. Coast Guard
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Mr. : And we offer in evidence the objects

marked now as Exhibits for identification, numbers

10 to 16, inclusive, they being identified and de-

scribed in the deposition just offered.

Mr. Beer: No objection.

(Thereupon the documents were received as

Plaintiffs' Exhibits 10 to 16, in evidence.)
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Invitation No.'

Contract No.

\ '. InvitaUon No *'"*^

. Apvnni by clw B«cntti7

''j^ylTSr INVITATION, BID, AND ACCEPTANCE
(SHORT FORM CONTRACT)

(Deptitmest or esubUalmunt)

J« ftrtJB* ftiitfwn^
(Addno) (tMu>

INVITATION

_ subject to the conditions on the reverse hereof, will be received at thi« office

X.fiOCnRAtSX^. JLflSlH _„.., and then pubUcj^ opeoed, for furnishing the

Sealed bid<, in

until ^^400- o'clock ...A« lu-i

followinc mippUea, and/or aervioes, for delivery

^^^^^^^^^^ i^

ABTI0LK8 OB CNTT PBrCE I

?i»par« surfaoM oM buiU rxs ^^ «Mrinc anrfaoas of ow U" 'inton Ai^lUi
«'i«»4ti— aiuj piatoa osinc tiM aose-Sn^ psoamaa or a^juBl^ 0x9!^^

|

1^ eriol to tlM dicB»tor opoclTlAd in .IstDn blueprint 153*093. .yist plB

tela 3l»ll ba gtwxnfl oq^owly at rU^ tJDc3»a to ti» axis of tba ,)iaton

ad to tlM &l«wtoz« oaA llciltB spoeltUd In Ibe blanrlxtt. Cteplota,

rmetf for laitallatlon« i ^>fli nn
nft' ;«- 86, 09

Pvapozo box<a and build up oaa 14* oast iron
""

lor Hiur tulnc t2» nooa-<2nclo prooaoa or OTia ai. Oonplato

KxA {7]M-4At«nor to tha dinaDtor, elooronooa aad ebeafer tpoolflod in ^/,

Wintoo bl:^p?lii^il50-64G. Ocrjplato ^^ for^nstiiJ|j^g>yoa«
r fff'nft
OQ Q

yroooaa or eqaoi, all 1

. CcopXata

18 00^ 02.

Pvopex* sorfaoos and build up, usi

BKirIX aorfaooa of ono "^ir-ton /w-l"

grlal nU finish to the dizaeaaicxi apaoifiod in^

#196-1099. OK^late raody for installation.
"KSL 1

DTS: Oils bid 1: oontisood on tlirao (3) ^!iaet3, ((ttaohad.|

*^°
J>0V:...l_^_.ii58

(Dsti)

In eomplianee with the above invitation for bids, and aubjrct to all the conditions thereof, the undersigned offers, and agrees, if

this bid be accepted within 15— days from tlip datp of tho opening, to fumi.'^h any or all of tlir iti-ais upon which prices ere quotfH

at the price set oppoeite each item, f. o. b., ., vj^iir varda and. unless otherwise sDccified within<.?T.T"->

days after receipt of order.

-4«iUX-y4ird8-. and, unless otherwise specified within^...r:T-;-.^

percent; 20 cak-ndar days, —3^ percentDiscounts will be allowed for payment ae folluwe: 10 calendar days, —&(
calendar days, ...2.% percent.

. Addre«..711...'?.aMPJ.d .AyeA_,..:*ilmi.iHt.s>n.,

; 8*«

Bidder ...BQac..A..Snjle.Efi.builiiini._CQ.t.

CaXifxiraia..

Titie Partner

.

(fiiCOAUire of person aotborlicd to sien this bid)

ACCEPTANCE BY THE GOVERNMENT 2 BOTSOlbar, 1938
, - (iiuV

Ac«p^d«^«em. numbered «?. .^ .*^ .*°*«^ .f!«..O^..iM»f^...*^^^

......r^^:.^.A^:.r
^ ., rrgoKA.j, Ueut-ooodr.

Title 9?™i??^'-l!?fiiL..:Eaai3Name
10— ISO. ^ Covim)

\
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COIfDinONt

1. TIm Ck>Ttmin«nt rsMrvw th« richt to Nj«et say or all bid*, to wkir* any iafonii«Uty In bida and, wiIm otharwlM apt
bj tha biddar, to aooept any Itam in the bid. In eaaa of arror in tha axtanaioa of prieaa in the bid, tba nnit prlaaa will (oram.

3. Tbna, in eonneetion with diaeount offered, will be eonputadfrom data of the deUraty of the aatniUei to eanrier wtaao final iw
tlon and aooeptanee are at point of artgin, or from date of deUrery at deatlnation or port of ambarkatioa whan final inqiaetiMi

aaeaptanea are at thoee point*, or from date oorieot bill or Touehar properly certified by the eontraetor la reodTed if the latter da
later than the date of delivery.

8. In eaae of default of the eontraetor, the Oovenunent may proeure the artlclea or aerTioe* from other oarsaa and hold the •

traetor reeponelble for any ezoeu eoet oceaaioned thereby: Proridtd, That if public neoeadty requiree the uae Oftnaterlab or aupi

not eonforminc to the ipeetfloationa they may be accepted and payment therefor ihall be made at a proper radoetlaa in pfieat

4. No Member of or Delegate to Congreai, or Reaident Comaiaiiocer, ihall be admitted to any ahare or part «f thla eontnoi
to -any benefit- that may ariae therefrom unless It be made with a oorporation ioj^ its igeoersl benefit.

6. Prices bid herein include any Federal tax heretofore Impoeerl b^ the Congress which is applicable to the material on thia '

If any sales tax, processing tax, adjustment charge, or other taxes or charges are Imposed or changed by the Congress after the c

set for the opening of this bid, and made applicable directly upon the production, manufacture, or sale of the supplies covered by
bid, and are paid by the contractor on the frticlea or supplies herein contracted for, then the prices named in thia bid will be inerei

or decreased accordingly, and any amount due the contractor as a result of such change will be charged to the Qpvemmaot and ante

on vouchers -(or Icvoioes) as separate items.

fl. Unless otherwise specified by the bidder, it is understood and agreed that only such unmanufactured articles, materials, i

aapplies a* have been mined or produced in the United Statea, and only such manufactured articles, materials, and suppliea as have b
manofaetured in the United States substantially all from articles, materials, or supplies mined, produced, or maanfacturad, aa tbe c

may be, in tbe United Statee shall be delivered pursuant to a contract awarded aa a lesult of this bid.

msTBucnoNs to biddebs

1. Samplea of items, when required, must be furnished, free of expense, prior to the opening of bids, and, if not destroyed, wf
npon request, be returned at the bidder's expense.

3. Prleas should be stated in units of quantity specified, with packing incladed.

3. Time of proposed delivery must be stated in definite terms. If thne varies for different items the bidder shall so state.

4. Envelops containing bids must be sealed and marked on the upper left-hand comer with the name and address of the Uddi
aad the data and hour of opening, and tdfirrssed aa instructed.

6. To insure prompt payment, tbe original bill only should be certified as follo«-s: " I certify that the above bOI is correct an

Just, and tliat payment therefor has not been received."

0. For further Inatructiona read U.S. Standard Form 23 (Insteuctions to Bidders).

IN8TR11CTION9 TO CONTBACTING OFFICERS

1. If shlpmant is made by Govemmeot bUl of lading, observe consolidated claasification requirementa so as to saenre the lowei

rate applicable.

3. Although this form meets tbe requirements of a formal contract (R.8. 3744), if the execution of a formal contraet with bond I

eootemplated U.S. Standard Forms 31 and 32 should bo used.

8. If there Is not sufficient space on the schedule to list all of the items, insert at the bottom of the schedule " Continued on

sheets of U.S. Standard Form 36", and use that form also.

4. If it is definitely known that final acceptance cannot be accomplished witliin 10 or 20 days from date of delivery due to necesslt:

for tests or analyses which cannot be accomplished within that time, delete, t>efore issuance, the discount provision relating to ID caienda

days or to both 10 and 20 caleadar days. The provision relating to discounts may also be deleted when funds do not beeome availabl

so that payment may be made within such time limits.

6. If tha eontraet is likely to involve patent liability, the article on patents as contained in U.S. Standard Form 33 should be used

..•ovtBaauir riiBTifl« •rrici in im
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PLAINTIFFS' EXHIBIT No. 11

(Continued)

Auth: Circ. #113

App'n: 29353

Order No.: 36

U. S. COAST GUARD PURCHASE ORDER
(Unit) Patrol Boat Hermes

(Place and date) San Pedro, California 2 Novem-

ber 1938

Rose & Engle Rebuilding Co.,

711 Sanford Ave.,

Wilmington, Calif.

Sirs : Please furnish the following articles under

the terms of your accepted proposal or contract

number

:

Ship to: U.S.S. Hermes, C. G. San Pedro, Calif.

Ship via: Your delivery

Acknowledge receipt of this order. Show order

number on all shipments, shipping lists, and in-

voices. Submit certified invoice, in quadruplicate,

direct to consignee.

C. W. THOMAS, U. S. C. G.

C. W. Thomas, Lieut-Comdr.

Description of articles—Services as per attached

accepted proposal #10-39.

Quantity—

1

Unit—job.

Unit Price

—

Total—$90.00

[Here follows a duplicate copy of above on pink

paper.]
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STANDARD GOVERNMENT FORM OF CON-

TINUATION SCHEDULE FOR STAND-
ARD FORM 31 OR 33 (Supplies)

Articles or Services—The dimensions, finish,

hardness, type of material and data contained on

the before-mentioned blueprints are made a part

of the specifications of this proposal. Blueprints

will be delivered to the successful bidder and are

to be returned clean and in good order when re-

paired parts are returned to the Hermes.

The above parts are aboard the Hermes, at the

Coast Guard Base, Watchorn Basin, San Pedro,

California, and may be inspected by bidders at

any time between the hours of 9:00 a.m. and 4:00

p.m., workdays.

The successful bidder is to furnish a written

guarantee warranting the repair for a period of

4,000 hours' operation after installation in the en-

gine, and agree to repeat the repair without cost

to the Government if the first repair proves un-

satisfactory.

Note: This bid is continued on two (2) sheets

of certificates.

ROSE & ENGLE REBUILDING CO.

(Bidder)



70 R. A. Emmett, etc. vs.

To be executed only where the bidder is manufac-

turer, producer or importer of any article bid

on which is subject to excise tax under Title IV
of the Revenue Act of 1932, as amended

:

''The amount of Federal taxes paid or payable

on articles subject to tax under Title IV of the

Revenue Act of 1932, as amended, are (included

—

excluded) in the prices bid herein, and the bidder

(has—has not) claimed and/or (will—^will not)

claim exemption from, credit for, or refund of such

tax with respect to sale of said articles, as provided

by law."

ROSE & ENGLE REBUILDING GO.

(Name of bidder may be type-

written)

711 Sanford Avenue, Wilmington

Calif.

(Address of bidder may be type-

written)

THOMAS R. ROSE
(Signature—must be autographic)

partner

(Title of signer)

(When the above certificate is appreciable and

is executed it supersedes and replaces paragraph 5

under ''Condition" on reverse side of Standard

Form 33, prefixed hereto.)
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The Following Applies to All Bids for

Construction & Repair

"In the performance of this work the contractor,

subcontractor, material man or suppliers shall use

only such unmanufactured articles, materials and

supplies as have been mined or produced in the

United States, and only such manufactured ar-

ticles, materials and supplies as have been manu-

factured in the United States all from articles,

materials or supplies mined, produced or manufac-

tured, as the case may be, in the United States,

except as noted below.

If the head of the department finds that in the

performance of this contract there has been a fail-

ure to comply with the foregoing provisions with

respect to domestic material he will make public

the name of the contractor obligated luider this

contract and no other contract for the construction,

alteration or repair of any public building or public

work in the United States or elsewhere shall be

awarded to such contractor, subcontractors, material

men or suppliers with which such contractor is

associated or affiliated within a period of three

years after such finding is made public."

(Following Applies to All Bids for Supplies and

Materials, Except Electrical Energy)

"If any Federal sales tax is imposed or changed

after the date set for the opening of this bid and

is made applicable to and paid by the contractor on
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the materials, articles or supplies herein contracted

for, then the prices named in this bid will be in-

creased or decreased accordingly."

''The contractor shall hold and save the Govern-

ment, its officers, agents, servants, and employees,

harmless from liability of any nature or kind, in-

cluding costs and expenses, for or on accoimt of any

patented or unpatented invention, article, or ap-

pliance manufactured or used in the performance

of this contract, unless otherwise specifically stipu-

lated in this contract".

"The price herein quoted is the net price, ex-

clusive of any state tax imposed on the purchase

or sale of the product named, the United States

Government not being liable, directly or indirectly,

for the payment of such tax, Decision United

States Supreme Court, May 14, 1928, Panhandle

Oil Company vs. the State of Mississippi".

No laborer or mechanic doing any part of the

work contemplated by this contract, in the employ

of the contractor or any subcontractor contracting

for any part of said work contemplated, shall be

required or permitted to work more than eight (8)

hours in any one calendar day upon such work at

the site thereof. For each violation of the require-

ments of this article a penalty of five dollars shall

be imposed upon the contractor for each laborer

or mechanic for every calendar day in which such

employee is required or permitted to labor more

than eight (8) hours upon said work, and all
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penalties thus imposed shall be wi^/^eld for the use

and benefit of the Government; Provided that this

stipulation shall be subject in all respects to the

exceptions and provisions of the Act of June 10,

1912 (37 Stat. 137) relating to hours of labor. ''The

contractor shall not employ any person undergoing

sentence of imprisonment at hard labor".

ROSE & ENGLE REBUILDING
COMPANY
(Name of Bidder—May be

typewritten)

711 Sanford Avenue, Wil-

mington, California

(Address of bidder—may
be typewritten)

Per

THOMAS R. ROSE
(Signature of official signing bid

—must be autographical.)

Partner

(Title or capacity of official

—

may be typewritten).

[Endorsed]: Pltfs' Exhibit No. 11. Admitted and

Filed Nov. 7, 1939.
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PLAINTIFFS' EXHIBIT No. 12

(Continued)

Auth: Circ. #113 Repairs

App'n: 29353

Order No: 59-39

U. S. COAST GUARD PURCHASE ORDER
(Unit) Patrol Boat Hermes.

(Place and date) San Pedro, California 13 Jan-

uary 1939

Rose & Engle Rebuilding Co.,

711 Sanford Ave., Wilmington, Calif.

Sirs : Please furnish the following articles under

the terms of your accepted proposal or contract

number: 17-39

Ship to: U.S.S. Hermes, C.G., San Pedro, Calif.

Ship via : your delivery

Acknowledge receipt of this order. Show order

number on all shipments, shipping lists, and in-

voices. Submit certified invoice, in quadruplicate,

direct to consignee.

ALLEN WINBECK, U. S. C. G.

Allen Winbeck,

Lieutenant,

Description of Articles—Services as per attached

accepted proposal

Quantity—

1

Unit—job.

Unit Price

—

Total—$90.00



76 B. A. Emmett, etc. vs.

INVITATION, BID, AND ACCEPTANCE
(Short Form Contract)

Invitation No. 17-39

Contract No
Treasury Department, U.S. Coast Guard

Watchorn Basin San Pedro, California

Patrol Boat Hermes

29 December, 1938

Invitation

Sealed bids, in quadruplicate subject to the con-

ditions on the reverse hereof, will be received at

this office until 10:00 o'clock a.m., 9 January, 1939

and then publicly opened, for furnishing the follow-

ing supplies, and/or services, for delivery at Patrol

Boat Hermes, San Pedro, Calif.,

J. B. WELLMAN,
(Chief Machinist, USCG)
Engineer Officer.

Item No.—1.

Articles or Services—Prepare surfaces and build

up all wearing surfaces of one 14'' Winton Bu-Nite

aluminum alloy piston using the Rose-Engle process

or equal. Complete and grind to the diameter speci-

fied in Winton blueprint 158-893. Wrist pin hole

shall be ground squarely at right angles to the axis

of the piston and to the diameters and limits speci-

fied in the blueprint. Complete, ready for installa-

tion.
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The dimensions, finish, hardness, type of material

and data contained on the before-mentioned blue-

print are made a part of the specifications of this

proposal. Blueprint will be delivered to the success-

ful bidder and are to be returned clean and in good

order when repaired parts are returned to the

Hermes.

Note: This bid is continued on three additional

sheets.

Quantity—

1

Unit—job.

Unit Price

—

Amount—$90.00

BID

Jan. 7, 1938

In compliance with the above invitation for bids,

and subject to all the conditions thereof, the under-

signed offers, and agrees, if this bid be accepted

within 30 days from the date of the opening, to

furnish any or all of the items upon which prices

are quoted, at the price set opposite each item,

f . o. b., your yards and, unless otherwise specified

within 5 days after receipt of order.

Discounts will be allowed for payment as fol-

lows: 10 calendar days, 5% percent; 20 calendar
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days, 2% percent; 30 calendar days, no percent.

Bidder

ROSE & ENGLE REBUILDING CO.

711 Sanford Avenue

Wilmington, California

By
THOMAS R. ROSE

(Signature of person authorized

to sign this bid)

President

ACCEPTANCE BY THE GOVERNMENT
13 January, 1939

(Date)

Accepted as to items numbered One (1) in the

total sum of $90.00

Name
ALLEN WINBECK,

Lieutenant

Allen Winbeck, Lieutenant

Commanding, Hermes.

CONDITIONS

1. The Government reserves the right to reject

any or all bids, to waive any informality in bids

and, imless otherwise specified by the bidder, to ac-

cept any item in the bid. In case of error in the

extension of prices in the bid, the unit prices will

govern.
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2. Time, in connection with discount offered, will

be computed from date of the delivery of the sup-

plies to carrier when final inspection and acceptance

are at point of origin, or from date of delivery at

destination or port of embarkation when final in-

spection and acceptance are at those points, or from

date correct bill or voucher properly certified by

the contractor is received if the latter date is later

than the date of delivery.

3. In case of default of the contractor, the Gov-

ernment may procure the articles or services from

other sources and hold the contractor responsible

for any excess cost occasioned thereby: Provided,

That if public necessity requires the use of mate-

rials or supplies not conforming to the specifications

they may be accepted and payment therefor shall

be made at a proper reduction in price.

4. No Member of or Delegate to Congress, or

Resident Commissioner, shall be admitted to any

share or any part of this contract or to any benefit

that may arise therefrom unless it be made with a

corporation for its general benefit.

5. Prices bid herein include any Federal tax

heretofore imposed by the Congress which is ap-

plicable to the material on this bid. If any sales

tax, processing tax, adjustment charge, or other

taxes or charges are imposed or changed by the

Congress after the date set for the opening of this

bid, and made applicable directly upon the pro-

duction, manufacture, or sale of the supplies cov-
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ered by this bid, and are paid by the contractor

on the articles or supplies herein contracted for,

then the prices named in this bid will be increased

or decreased accordingly, and any amount due the

contractor as a result of such change will be charged

to the Government and entered on vouchers (or

invoices) as separate items.

6. Unless otherwise specified by the bidder, it

is understood and agreed that only such unmanu-

factured articles, materials, and supplies as have

been mined or produced in the United States, and

only such manufactured articles, materials and sup-

plies as have been manufactured in the United

States substantially all from articles, materials, or

supplies mined, produced, or manufactured, as the

case may be, in the United States shall be delivered

pursuant to a contract awarded as a result of this

bid.

INSTRUCTIONS TO BIDDERS

1. Samples of items, when required, must be

furnished, free of expense, prior to the opening of

bids, and, if not destroyed, will, upon request, be

returned at the bidder's expense.

2. Prices should be stated in units of quantity

specified, with packing included.

3. Time of proposed delivery must be stated in

definite terms. If time varies for different items

the bidder shall so state.

4. Envelo/>.s* containing bids must be sealed and

marked on the upper left-hand corner with the
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name and address of the bidder and the date and

hour of opening, and addressed as instructed.

5. To insure prompt payment, the original bill

only should be certified as follows: ''I certify that

the above bill is correct and just, and that payment

therefor has not been received."

6. For further instructions read U. S. Standard

Form 22 (Instructions to Bidders).

INSTRUCTIONS TO CONTRACTING
OFFICERS

1. If shipment is made by Government bill of

lading, observe consolidated classification require-

ments so as to secure the lowest rate applicable.

2. Although this form meets the requirements

of a formal contract (R.S. 3744), if the execution

of a formal contract with bond is contemplated

U.S. Standard Forms 31 and 32 should be used.

3. If there is not sufficient space on the schedule

to list all of the items, insert at the bottom of the

schedule ''Continued on sheets of U.S. Stand-

ard Form 36", and use that form also.

4. If it is definitely known that final acceptance

cannot be accomplished within 10 or 20 days from

date of delivery due to necessity for tests or analy-

ses which cannot be accomplished within that time,

delete, before issuance, the discount provision re-

lating to 10 calendar days or to both 10 and 20

calendar days. The provision relating to discounts

may also be deleted when funds do not become avail-
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able so that payment may be made within such

time limits.

5. If the contract is likely to involve patent

liability, the article on patents as contained in U.S.

Standard Form 32 should be used.

STANDARD GOVERNMENT FORM OF CON-
TINUATION SCHEDULE FOR STAND-
ARD FORM 31 OR 33 (Supplies)

Articles or Services—The above part is aboard

the Hermes; at the Coast Guard Base, Watchom
Basin, San Pedro, California, and may be inspected

by bidders at any time between the hours of 9:00

a.m. and 4:00 p.m., workdays.

The successful bidder is to furnish a written

guarantee warranting the repair for a period of

4,000 hours' operation after installation in the en-

gine, and agree to repeat the repair without cost to

the Government if the first repair proves unsatis-

factory.

Note: This bid is continued on two (2) sheets

cf certificates.

(Bidder)

ROSE ENGLE REBUILDING CO.



Metals Processing Corp., et al. 83

To be executed only where the bidder is manufac-

turer, producer or importer of any article bid

on which is subject to excise tax under Title IV
of the Revenue Act of 1932, as amended

:

''The amount of Federal taxes paid or payable

on articles subject to tax under Title IV of the

Revenue Act of 1932, as amended, are (included

—

excluded) in the prices bid herein, and the bidder

(has—has not) claimed and/or (will—will not)

claim exemption from, credit for, or refund of such

tax under respect to sale of said articles, as pro-

vided by law."

ROSE & ENGLE REBUILDING CO.

(Name of bidder may be typewritten)

711 Sanford Avenue

(Address of bidder may be typewritten)

THOMAS R. ROSE
(Signature—must be autographic)

President

(Title of signer)

(When the above certificate is appreciable and is

executed it supersedes and replaces paragraph 5

under "Condition" on reverse side of Standard

Form 33, prefixed hereto.)

The Following Applies to All Bids for

Construction & Repair

"In the performance of this work the contractor,

subcontractor, material men or suppliers shall use
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only such unmanufactured articles, materials and

supplies as have been mined or produced in the

United States, and only such manufactured ar-

ticles, materials and supplies as have been manu-

factured in the United States all from articles,

materials or supplies mined, produced or manufac-

tured, as the case may be, in the United States,

except as noted below.

If the head of the department finds that in the

performance of this contract there has been a fail-

ure to comply with the foregoing provisions with

respect to domestic material he w411 make public

the name of the contractor obligated under this

contract and no other contract for the construction,

alteration or repair of any public building or public

work in the United States or elsewhere shall be

awarded to such contractor, subcontractors, mate-

rial men or suppliers with which such contractor

is associated or affiliated within a period of three

years after such finding is made public.

(Following Applies to All Bids for Supplies and

Materials, Except Electrical Energy)

^'If any Federal sales tax is imposed or changed

after the date set for the opening of this bid and

is made applicable to and paid by the contractor

on the materials, articles or supplies herein con-

tracted for, then the prices named in this bid will

be increased or decreased accordingly."

"The contractor shall hold and save the Govern-

ment, its officers, agents, servants, and employees.
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harmless from liability of any nature or kind, in-

cluding costs and expenses, for or on account of

any patented or unpatented invention, article, or

appliance manufactured or used in the perform-

ance of this contract, unless otherwise specifically

stipulated in this contract."

"The price herein quoted is the net price, ex-

clusive of any state tax imposed on the purchase

or sale of the product named, the United States

Government not being liable, directly or indirectly,

for the payment of such tax. Decision United States

Supreme Court, May 14, 1928, Panhandle Oil Com-

pany vs. the State of Mississippi".

No laborer or mechanic doing any part of the

work contemplated by this contract, in the employ

of the contractor or any subcontractor contracting

for any part of said work contemplated, shall be

required or permitted to work more than eight (8)

hours in any one calendar day upon such work at

the site thereof. For each violation of the require-

ments of this article a penalty of five dollars shall

be imposed upon the contractor for each laborer or

mechanic for every calendar day in which such

employee is required or permitted to labor more

than eight (8) hours upon said work, and all penal-

ties thus imposed shall be wif/^dd for the use and

benefit of the Government: Provided that this stip-

ulation shall be subject in all respects to the ex-

ceptions and provisions of the Act of June 10, 1912

(37 Stat. 137) relating to hours of labor. "The con-
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tractor shall not employ any person undergoing

sentence of imprisonment at hard labor".

ROSE & ENGLE REBUILDING CO.

(Name of Bidder—May be type-

written)

711 Sanford Avenue, Wilmington

(Address of bidder—may be

typewritten)

Per:

THOMAS R. ROSE
(Signature of official signing bid

—must be autographical)

President

(Title or capacity of official

—may be typewritten).

[Endorsed]: Pltfs' Exhibit No. 12. Admitted and

Filed Nov. 7, 1939.
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PLAINTIFFS' EXHIBIT No. 13

No. 31420

Use Purchase Order on Invoices, Delivery Slips,

Cases, Packages, Etc.

RC FG

Department of Water and Power

of the

City of Los Angeles

207 South Broadway

Reqn. No. 10603

Fund Water Revenue

Firm Name Rose & Engle Rebuilding Co.

Address 711 Sanford St. Wilmington, Calif.

P. O. No. 31420

Bid No. 8593

Los Angeles, Calif., March 3, 1939

Ship to Department of Water and Power

Care of S. M. Dunn
At See below

For delivery in 14 days

Notice! Invoices in Triplicate must be forw^arded

promptly to Accounting Division at 207 South

Broadway, Los Angeles, California.

Charges for Transportation must be supported

by Original Expense Bill.
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SubsUtntions mast NOT be made. If unable to fiU order or inToiee EXACTLY In

Qnantlt; accordance with description, anit and price, notify Purchaaing Agent Immediately. Prl««

THIS ORDER IS LIMITED TO $500.00

Build up one Diesel engine liner by metal spray process

process in accordance with the following requirements:

Prepare internal surface of liner by "Rose-Engle" process

for a distance of 42'' from top, eliminating the top

4-11/16'' which is the normal counterbore.

Build up with high carbon steel and grind to a diam.

equal to max. diam. of the liner below built up section.

Sprayed lining shall not show signs of looseness when

tapped with a hammer.

No step shall be left between sprayed section and original

section.

All above for 350.00

Note : The attached blueprint is for reference only to show

the dimensions of the cylinder liner. Transportation of

liner to and from contractors shop will be made by this

dept. Contractor's shop located at 711 Sanford Ave.

Wilmington, Calif.

Cash terms: 2%—20 days

FOB—711 Sanford Ave. Wilmington, Calif.

Invoices shall show the amount of sales

tax in addition to price shown hereon.

The terms and conditions on the reverse side

hereof constitute a part of this order.

DEPARTMENT OF WATER
AND POWER

D. P. NICKLIN,
Purchasing Agent

R. G. BURGESS,
Asst. Purchasing Agent

Per [Illegible]
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Read Carefully

1. If orders cannot be filled without delay, please

advise this office immediately by mail.

2. The Department will not be responsible for

material or supplies furnished without an order.

3. No charge for package or drayage will be

allowed unless specified.

4. Material must be packed and shipped in con-

formity with tariff or classification requirements

so as to secure lowest possible freight rates.

5. All materials furnished on this order will be

subject to test and inspection, and if rejected will

be held subject to order of shippers, with accrued

charges.

6. Insurance: The person, firm or corporation,

upon w^hom this order is drawn, or any sub-con-

tractor or intermediate contractor or assignee of

such person, firm or corporation, or of such sub-

contractor or intermediate contractor, performing,

or causing to be performed, any work or labor in

fulfillment of such order, shall, before entering

upon the performance of any such work or labor,

take out, or cause to be taken out, and maintain

in full force and effect, with a responsible insurance

carrier, insurance covering full liability for com-

pensation to any employee injured while engaged

in the execution of such work, or the dependents

of such employee in the event of his death, in pur-

suance of the provisions of the "Workmen's Com-

pensation, Insurance and Safety Act," and file, or

cause to be filed, with the Controller of the City of
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Los Angeles, a statement, verified by an officer or

agent of such insurance carrier, showing the issu-

ance of such compensation insurance.

7. Contractor's Liability: Contractor agrees to

save, keep, bear harmless and fully indemnify the

Department of Water and Power, its officers, em-

ployees and/or agents from any and all liability

whatsoever that may arise or be claimed by reason

of the work to be performed under this contract,

and/or any acts whatsoever of the contractor, his

employees and/or his agents in connection with this

contract.

8. Labor: In the event that this order is for

work to be performed, the contractor shall fully

comply with all the provisions contained in Section

389 of the Charter of the City of Los Angeles and

all ordinances of the City of Los Angeles pertaining

to the performance of labor for said City. Said

Section 389 of the Charter and all ordinances of the

City of Los Angeles pertaining to labor on public

works is hereby referred to and made a part hereof.

9. Patent Rights : The person, firm or corpora-

tion, upon whom this order is drawn, does, in case

the materials or supplies to be furnished are cov-

ered wholly or in part by U. S. Letters Patent, by^

the acceptance of this order agree to indemnify

and hold the Department of Water and Power of

the City of Los Angeles harmless from any and all

injuries or damage which the said Department may

sustain by reason of the sale to or use by it of such

materials or supplies and arising out of the alleged

or actual infringement of said letters patent.
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PLAINTIFFS' EXHIBIT No. 14

11497

Use Purchase Order on Invoices, Delivery Slips,

Cases, Packages, Etc.

RC FG

Department of Water and Power

of the

City of Los Angeles

205 South Broadway

Reqn. No. 56-11291

Fund Water Revenue

Firm Name Rose & Engle Rebuilding Company

Address 715 Sanford St., Wilmington, California

P. O. No. 11497

Bid No. 12897

Los Angeles, Calif., July 7, 1939

Ship to Department of Water and Power

Care of S. M. Dunn

At See attached specifications.

For delivery in See below

Notice ! Invoices in Triplicate must be forwarded

promptly to Accounting Division at 207 South

Broadway, Los Angeles, California.

Charges for Transportation must be supported

by Original Expense Bill.
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Sobstltations must NOT be made. If unable to fill order or Invoice EXACTXY In

Qaantitj accordance with description, unit and price, notify Purchasing Agent immediately. PHe«

THIS ORDER IS LIMITED TO $500.00

For building up one Diesel engine liner in accordance

with the Department's specifications and drawing No.

32-A-13 attached— All for 350.00

Cash terms: 2%—10 days

FOB—See attached specifications.

Invoices shall show the amount of sales tax

in addition to price shown hereon, on material only.

Work shall be completed within two weeks.

The terms and conditions on the reverse side

hereof constitute a part of this order.

DEPARTMENT OF WATER
AND POWER

D. P. NICKLIN,
Purchasing Agent

R. G. BURGESS,
Asst. Purchasing Agent

Per [Illegible]

Read Carefully

1. Original Bill of Lading and Shipping Mani-

fest in Triplicate shall be immediately forwarded

to the Traffic Agent, Department of Water and

Power, P. O. Box 240, Arcade Annex, Los Angeles,

Calif.

2. If orders cannot be filled without delay, please

advise this office immediately by mail.

3. The Department will not be responsible for

material or supplies furnished without an order.
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4. No charge for package or drayage will be al-

lowed unless specified.

5. Material must be packed and shipped in con-

formity with tariff or classification requirements

so as to secure lowest possible freight rates.

6. All materials furnished on this order will be

subject to test and inspection, and if rejected will

be held subject to order of shippers, with accrued

charges.

7. Insurance: The person, firm or corporation,

upon whom this order is drawn, or any sub-con-

tractor or intermediate contractor or assignee of

such person, firm or corporation, or of such sub-

contractor or intermediate contractor, performing,

or causing to be performed, any work or labor in

fulfillment of such order, shall, before entering upon

the performance of any such work or labor, take

out, or cause to be taken out, and maintain in full

force and effect, with responsible insurance carrier,

insurance covering full liability for compensation

to any employee injured while engaged in the

execution of such work, or the dependents of such

employee in the event of his death in pursuance

of the provisions of the ''Workmen's Compensation,

Insurance and Safety Act," and file, or cause to be

filed, with the Controller of the City of Los An-

geles, a statement, verified by an officer or agent

of such insurance carrier, showing the issuance of

such compensation insurance.



96 R. A. Emmett, etc. vs.

8. Contractor's Liability: Contractor agrees to

save, keep, bear harmless and fully indemnify the

Department of Water and Power, its officers, em-

ployees and/or agents from any and all liability

whatsoever that may arise or be claimed by reason

of the work to be performed under this contract,

and/or any acts whatsoever of the contractor, his

employees and/or his agents in connection with this

contract.

9. Labor: In the event that this order is for

work to be performed, the contractor shall fully

comply with all the provisions contained in Section

389 of the Charter of the City of Los Angeles and

all ordinances of the City of Los Angeles pertaining

to the performance of labor for said City. Said

Section 389 of the Charter and all ordinances of the

City of Los Angeles pertaining to labor on public

works is hereby referred to and made a part, hereof.

10. Patent Rights: The person, firm or corpo-

ration, upon whom this order is drawn, does, in

case the materials or supplies to be furnished are

covered wholly or in part by U. S. Letters Patent,

by the acceptance of this order agree to indemnify

and hold the Department of Water and Power of the

City of Los Angeles harmless from any and all in-

juries or damage which the said Department may

sustain by reason of the sale to or use by it of such

materials or supplies and arising out of the alleged

or actual infringement of said letters patent.
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Req. #56-11291

SPECIFICATIONS FOR BUILDING UP
ENGINE LINER

These specifications cover the building up of one

Diesel engine liner by the metal spray process in

accordance with the following:

The internal surface of liner shall be prepared

by the Rose-Engle process from the bottom of the

counter bore to a point 42" below the surface of

the top flange. The prepared surface shall then be

built up by the metal spray process with high car-

bon steel in one pass to a diameter which w^iU insure

sufficient metal for refinishing to the required diam-

eter. The internal surface of the liner through the

built up section shall then be finished by internal

grindijig to the diameter of the liner at the point

adjacent to the lower end of the built up section.

The finished ground surface shall be truly circular

and shall be free from voids, recesses or holidays,

and no change in diameter shall be apparent at the

transition point from the original surface to the

finished surface. If the surface fails to finish to

the required diameter, the section shall be entirely

removed, re-prepared and resprayed. No addition

of sprayed metal over sprayed metal to correct

skips will be permitted.

In setting up the liner in the grinding machine

it shall be so supported that the external surface

of the liner at the "A" frame fit and at the top

flange will be truly circular. After grinding is com-
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pleted the built-up metal will be tested by tapping

with a hammer, and shall show no signs of loose-

ness.

The dimensions of the liner are shown on Drawing

No. 32-A-13 attached hereto and made a part of

these specifications.

The liner will be transported to and from the

bidder's shop by the Department of Water and

Power.
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PLAINTIFFS' EXHIBIT No. 15

AFFIDAVIT

State of California,

County of Imperial—ss.

I, J. B. Brazie, being duly sworn, depose and

say:

That during the year 1927 and up to the present

date I have been a resident of Calexico, California,

being employed as Water Superintendent of the

City of Calexico during this period.

That I know Thomas Roy Rose and Herman L.

Engle and have been acquainted with their activi-

ties in the metal spray business which they con-

ducted at the Rose Machine Shop, Calexico, Cali-

fornia, during the years from 1927 to 1935.

That along about the middle of the year 1928

Thomas Roy Rose made known to me that he and

Herman L. Engle had successfully developed a

new process for the coating of machine elements

and had carried out a successful experiment of the

process in the Rose Machine Shop, and that he was

desirous of acquainting me with this information

so that he might interest me in applying the new

process to one of the water pumps of the City of

Calexico, the operation and maintenance of which

came under my supervision and direction as Water

Superintendent.

Mr. Rose stated that while he did not regard the

process as fully developed, he felt that it was

nevertheless worthy of my consideration. Having
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confidence in Mr. Rose, I looked favorably upon a

trial application of the process. The Rose Machine

Shop was doing work for the City of Calexico in-

cluding the general overhauling of pumps from time

to time, and in view of this I granted authority to

Mr. Rose to apply the improved bonding process

to the pump shaft of one of the City pumps at the

next general overhauling of same, with the under-

standing that the job would be done without charge

to the City in order to establish the practicability

and advantages of the coating process, as I still

considered the method as experimental. Mr. Rose

agreed to this, and subsequently when he received

my order to overhaul one of the City of Calexico

pumps he made application of the sprayed metal

coating and bond to the pump shaft. This coating

was done by the Rose Machine Shop and under

the direction of Messrs. Rose and Engle. I went

to the Rose Machine Shop in Calexico and observed

the preparation of the shaft by them and the spray-

ing of the metal coating thereon. This work was

carried out at the Rose Machine Shop on or about

September 1st, 1928.

Preparation of the shaft consisted in breaking

or grooving its exterior surface with a V-shaped

tool while the part was revolved in a lathe. The

tool ripped the shaft surface in the cutting of a

thread, exposing a lot of broken surfaces along

the thread sides, the purpose of which Mr. Rose

explained to me was for locking the metal dis-
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charged from the metal spraying gun. After the

surface had been prepared, the metal spray gun

was put in the lathe tool post, the lathe run rather

slowly, and metal sprayed from the gim over the

broken portion until the surface was built up to a

diameter specified for finishing, which finishing

was also done by the Rose Machine Shop.

This centrifugal pump shaft as coated was put

into service in the overhauled city pump for test

in the early part of October, 1928. After the pump

had been in service for several months, during

which time I observed the performance of its coated

shaft carefully in view of same being on test, I was

convinced of the practicability of the coating and

felt warranted in extending the use of the process

to other pumps of the City; and therefore I gave

Mr. Rose an order to apply this metal coating proc-

ess to a like shaft of another centrifugal pump to

that coated on the first pump. This second pump

with the Rose-Engle coating process was put into

service the early part of August, 1929, payment

having been made to the Rose Machine Shop cov-

ering this job.

The results of the service obtained by the con-

tinued use of the process on the pumps of the City

of Calexico were so satisfactory over an extended

period of time, that on October 29th, 1932, I gave

the following letter of recommendation:
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''October 29, 1932

Rose Engle Company

446 Imperial Ave.,

Calexico, California

Gentlemen

:

At this time I wish to compliment you on

the efficiency and durability of your metal spray

or shaft renew process.

As you know, a little over four years ago

we were having great difficulty in holding pack-

ing in the stuffing boxes of our large pump, due

to the corrosive action of the water.

On your recommendation we had the shafts

repaired with your process.

Last week it became necessary to dismantle

one of these pumps to scrape and clean the

empellar. I took particular notice of the shafts

section which runs in the packing and to my
surprise found the shaft true and polished to a

high degree.

During the past four years this pump has

been packed once only and before we used your

process it was necessary to pack every four

months. This was not only a saving in packing

but in labor. But above all, the interrupted ser-

vice of the pump which is a major factor in a

pumping plant.

Since the first process shaft has been in-

stalled, Vvp have had all our pumps repaired the
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same, and up to date they are all running with-

out any packing trouble whatsoever.

At this time I take the liberty to recommend

your process for any and all shafts, high or low

speed regardless of the working conditions.

Yours very respectfully,

(Signed) J. B. BRAZIE
Water Superintendent."

JBB/GG

And further deponent sayeth not.

J. B. BRAZIE

Subscribed and sworn to before me, a Notary

Public, this 3 day of December, 1938.

[Seal] VIRGINIA S. GRISWOLD
My Commission Expires May 8, 1939.

[Endorsed]: Plaintiffs' Exhibit No. 15. Admitted

and Filed Nov. 7, 1939.

PLAINTIFFS' EXHIBIT No. 16

AFFIDAVIT

State of California,

County of Kern—ss.

I, Martin V. Hall, being duly sworn, depose and

say:

That I have used and am familiar with what is

known as the Rose-Engle patented process of bond-

ing sprayed molten metal to machine parts or

elements.
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That during the years 1927 to 1935 I resided at

Calexico, California where I was engaged in con-

tract ploughing and became acquainted with Thomas

Roy Rose and Herman L. Engle, the inventors of

the aforesaid Rose-Engle process during the devel-

opment of the process by them.

That I frequently went to the Rose Machine

Shop at Calexico, California, to observe the opera-

tion of a metal spraying tool being used by this

concern, this device being a new and interesting

tool to me with much possibility in the application

of molten metal coatings.

That Thomas Roy Rose made known to me in the

early part of 1928 that he contemplated the ap-

plication of sprayed molten metal to the wearing

machine parts of Diesel engines, Pumps, and Cater-

pillar tractors, stating that he and Herman L.

Engle were working out a way by which a highly

resistant metal coating could be securely bonded

to the wearing parts of my Caterpillar "60" trac-

tor, such as to reclaim these wearing parts and give

them even greater utility than new parts. In view

of the fact that I was required to replace many

expensive parts of my tractor each year during the

overhauling of same, I was deeply concerned in any

method which would reduce my maintenance cost.

In continuing my contact with Mr. Rose I was in-

formed by him from time to time that progress was

being made on a bond which would assure the

locking of the sprayed metal to the worn parts in

re-establishing them.
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That about the first week in June, 1928, while

I was at the Rose Machine Shop, Mr. Rose in-

formed me that he was ready to make an experi-

mental demonstration of the bonding method and

that I could witness the same. Accordingly I re-

mained at the Rose Machine Shop and witnessed

Mr. Rose metal spray a short piece of shafting

approximately 2" in diameter and 10" long. This

shaft was placed in the lathe and trued up, after

which a peculiar thread cut was made over the

shaft surface. This was an unusual thread cutting

or grooving to me owning to its rough broken con-

dition, the metal apparently being torn and unlike

any thread cutting with which I was familiar. Mr.

Rose explained that his purpose in effecting a bond

for the sprayed metal was to so break the base

metal of the shaft that it would present a large

number of surfaces which would serve as keys or

locks into which the molten sprayed metal could

be deposited. I observed during the metal spraying

operation that the metal spraying tool drove the

metal onto the broken surface with much velocity,

and right into these keys or locks as formed. The

metal spraying tool was mounted in the tool post

of the lathe and fed over the broken surface of the

shaft by moving it along the lathe carriage.

After the sprayed metal had been deposited on

the shaft so as to form a coating about 1/16'' thick

over the top of the broken surface, the shaft was

removed from the lathe and placed upon an anvil

where it was repeatedly struck with a sledge ham-
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mer in an attempt to break the sprayed metal away

from the shaft. However, after much abuse by ham-

mering the coating remained intact upon the shaft,

establishing in my mind that a firm locking of the

molten metal to the shaft had been accomplished.

In a further attempt to dislodge the metal coating,

the shaft was put back between the lathe centers

and gouging cuts made into the coating to test the

bond between the coating and the parent metal.

Dislodgment or breaking away of the metal could

not be effected. This severe hammer and lathe treat-

ment of the part was most convincing that a strong

juncture of the sprayed metal with the metal of

the part had been created.

I then advised Messrs. Rose and Engle that after

they had made a practical application of the process

to some wearing part subject to reasonably continu-

ous service, I would consider the use of the process

on the wearing parts of my Caterpillar ''60" trac-

tor. Later, after the process had been developed

to my satisfaction, I gave a letter of recommenda-

tion based on my personal findings regarding its

service and benefits. Copy of my letter of December

2nd, 1932 is attached hereto.

And further deponent sayeth not.

MAETIN V. HALL
Subscribed and sworn to before me, a Notary

Public, this 3rd day of January, 1939.

[Seal] [Illegible]

Notary Public

Mv Commission Expires February 16, 1940.
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December 2, 1932

Rose Machine Shop

Calexico, California

Gentlemen

:

Three years ago you used the Rose-Engle process

of steel application on most of the wearing parts

on my Caterpillar "60" tractor. Today the same

tractor is operating efficiently and none of the

treated parts have been changed.

Ordinarily I had found it necessary to rebuild

parts of the tractor every year. I have made a big

saving in operation costs through using your steel

coated shafts.

The swing frame shaft and bearing, the pump

shaft, the final drive hub, the lower transmission

shaft, and two bearing cages were treated three

years ago. They now look good for another two

years without wear.

I heartily and unreservedly offer my recommen-

dation of your process to tractor operators.

Yours,

(Signed) MARTIN V. HALL
312 Rosemont Street

Calexico, California

[Endorsed]: Pltfs' Exhibit No. 16. Admitted

and Filed Nov. 7, 1939.
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Mr. Perry: We offer in evidence the deposition

of Earl N. Senter, taken pursuant to stipulation.

Mr. Beer: No objection.

(The document was received as Plaintiffs' Ex-

hibit No. 21 in evidence.

PLAINTIFF'S EXHIBIT No. 21

[Title of District Court and Cause.]

DEPOSITION OF EARL N. SENTER
A Witness on Behalf of the Plaintiffs

Los Angeles, California, Monday Nov. 6, 1939

Be it remembered, that pursuant to the attached

stipulation, before me, B. B. Gillette, a Notary Pub-

lic in and for the County of Los Angeles, State of

California, duly commissioned and sworn, at 5400

South Alameda Street, Los Angeles, California, on

the 6th day of November, 1939, at the hour of 10 :00

A. M., personally appeared. Earl N. Senter, a wit-

ness and

Whereupon, the following proceedings were had:

EARL N. SENTER

was called, and by me duly sworn to testify the

truth, the whole truth and nothing but the truth,

and said witness after first being duly sworn was

asked and answered the interrogatories as herein

set forth, as follows:

Direct Interrogatories

Propounded to Earl N. Senter

Q. What is your name?

A. Earl N. Senter.
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(Deposition of Earl N. Senter.)

Q. What is your business or profession ?

A. Foreman of the Belyea Truck Company, 6800

South Alameda Street, Los Angeles, California.

Q. How long have you been in the employ of the

Belyea Truck Company, Mr. Senter?

A. About fourteen (14) years.

Q. Mr. Senter, will you please explain what

your duties are with the Belyea Truck Company ?

A. The work under my direction is concerned

with the repair and maintenance of the company

equipment including the overhauling of the internal

combustion engines of the trucks.

Q. Can you state about the number of motor

vehicles the Belyea Truck Company operate?

A. I would say about one hundred fifty (150).

Q. What kind of engines are principally used as

power units in the trucks of the Belyea Truck

Company ?

A. Cummins Diesel engines and AVaukesha Gas

engines.

Q. What is your proceedure in the overhauling

of these engines?

A. The motor is torn down, its parts examined,

and either replacement of parts or their recondi-

tioning is made.

Q. In your reconditioning of the engine parts

or elements, so you use the metal spray process for

their rehabilitation?

A. Yes we do, it lends itself well to the rebuild-

ing of certain of the engine parts.
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(Deposition of Earl N. Senter.)

Q. To what parts of the engine do you find the

application of sprayed molten metal an advantage*?

A. Well, we use it to build up the worn journal

surfaces of the engine crankshafts and pistons.

Q. How long have you been rebuilding the

crankshafts for example?

A. To the best of my recollection for about four

(4) years.

Q. Do you do the metal spraying of these engine

parts in the Belyea Truck Company's shop?

A. No, we send this work out to specialists in

this line of work.

Q. To whom do you send this work ?

A. Generally, to the Precision Engineering Co.,

of Los Angeles, California, because as above stated

they have the facilities and knowledge as to how to

best do the job, and use what in my opinion is the

best way to prepare and bond the metal sprayed

coatings on the crankshaft journals.

Q. Will you please explain what you mean by

the surface preparation and bond for the metal

sprayed coatings applied to the journals?

A. Well, the Precision Engineering Company

use a process known as the Rose-Engle Process for

locking the sprayed metal to the journal surfaces of

the crankshafts, and 1 have sent these metal spray

jobs to them because of this.

Q. What if anything can you say in regard to

the Rose-Engle Process bond for retaining a coat-
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ing of sprayed molten metal on engine elements

from your practical experience.

A. I have seen the surface preparation as made

by the Rose-Engle Process in the Precision En-

gineering Company's shop and watched the sprayed

metal applied, and in my opinion this is the only

reliable and safe way of locking the metal to the

surface. The surface is roughly broken and opened

up to such an extent that the sprayed metal enters

the small openings as made and keys itself into

them. The metal sprayed coatings we have applied

to crankshaft journals require a considerable build

up of metal thickness, anywhere from 1/16" to

%" on a side, and with a crankshaft which takes a

pounding and torque as these shafts do in a truck

engine, we have got to know that the sprayed metal

will not come off, and this is the most practical rea-

son I can give for specifying that the crankshafts we

have rebuilt have the Rose-Engle Process bond.

Q. Mr. Senter, what length of service do the

metal sprayed crankshafts with the Rose-Engle

Process bond give you?

A. About three years.

Q. How does the length of service compare with

the length of service of a crankshaft the journals

of which are made on the parent metal of the crank-

shaft?

A. Well, we get about 100,000 miles of service on

a crankshaft with the journals made on the parent
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metal and about 300,000 miles of service where the

journals are metal sprayed.

Q. In view of your experience with the appli-

cation of metal spray process, is it thoroughly prac-

tical and economical in your work ?

A. Yes, if the surface preparation of an engine

part is made in the way we require it in our work
as above stated.

Cross Examination

Q. By Mr. Blackburn: Mr. Senter, I under-

stand from your testimony that the metal sprayed

steel coating on the crankshaft journals as applied

by the Rose-Engle Process have given an increased

service or life beyond the original crankshaft jour-

nals of the engines, that is; crankshaft journals

made directly on the parent metal of the crank-

shaft. How do you explain this ?

A. Well, this is due, in my opinion, in the first

place to the fact that the sprayed metal put on by

the Rose-Engle or broken thread bond positively

locks the steel metal coating and does not permit

any portion of the coating to break away from

the parent metal, because if this happened the

crankshaft could not be safely used and its service

would not be as good as a crankshaft with its jour-

nals made directly on the parent metal. In the sec-

ond place because the sprayed metal steel coating is

slightly porous as applied, acting as a sponge or

continuous retainer of the lubricant on the journal.

The sprayed metal coating can be said to form a
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pin point journal, the porosity of the sprayed metal

effecting this.

EARL N. SENTER

State of California,

County of Los Angeles—ss.

I, B. B. Gillette, a Notary Public in and for the

County of Los Angeles, State of California, do here-

by certify:

That in accordance with the stipulation made on

November 6, 1939, the following named party per-

sonally appeared before me: Earl N. Senter, and

whose signature is affixed to the foregoing deposi-

tion, w^as by me duly sworn to testify the truth, the

whole truth, and nothing but the truth. That the

said party read the interrogatories as set forth in

his deposition and under oath gave his answers to

said interrogatories.

All of which were written out upon the type-

writer and then read by him, and after having read

the interrogatories and their answers, and after the

oath had been administered to him by me, that he

did in my presence sign his deposition.

I further certify that I am not interested in any

degree in the event of the action.

Witness my hand and seal this 6th day of Novem-

ber, 1939.

[Seal] B. B. GILLETTE
Notary Public in and for the County of

Los Angeles, State of California

[Endorsed]: Pltfs' Exliibit No. 21. Admitted and

filed Nov. 7, 1939.



116 R. A. Emmett, etc. vs.

Mr. Perry : We offer at this time, if your Honor
please, the deposition of a witness, Robert N. Rein-

hart, having been taken pursuant to stipulation of

the court.

Mr. Beer: No objection.

(The document was received as Plaintiffs' Ex-

hibit No. 22 in evidence.)

PLAINTIFFS' EXHIBIT No. 22

[Title of District Court and Cause.]

DEPOSITION OF ROBERT N. REINHARD
A Witness on Behalf of the Plaintiffs.

Los Angeles, California, Monday Nov. 6, 1939

Be it remembered, that, pursuant to the attached

stipulation, before me, B. B. Gillette, a Notary

Public in and for the County of Los Angeles, State

of California, duly commissioned and sworn, at 5400

South Alameda Street, Los Angeles, California, on

the 6th day of November, 1939, at the hour of 10:00

A. M., personally appeared, Robert N. Reinhard, a

witness and

Whereupon the following proceedings were had:

ROBERT N. REINHARD

was called, and by me duly sworn to testify the

truth, the whole truth and nothing but the truth,

and said witness after first being duly sworn was

asked and answered the interrogatories as herein

set forth, as follows:
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(Deposition of Robert N. Reinhard.)

Direct Interrogatories

Propounded to Robert N. Reinhard

Q. What is your name?

A. Robert N. Reinhard.

Q. What is your business or profession?

A. I am Manager of the Los Angeles Automo-

tive Works, Los Angeles, California.

Q. Are you familiar with a patented process for

metal coating machine elements known as the Rose-

Engle Process?

A. Yes, the Los Angeles Automotive Works,

Inc., have a license agreement to use the Rose-Engle

Process,

Q. With whom was this license agreement made ?

A. The Rose-Engle Company of Wilmington,

California.

Q. Would you recognize a true copy of this

license agreement if you were to see it ?

A. Yes.

Q. Mr. Reinhard, I hand you a true photostatic

copy of the original license agreement as entered

into between the Los Angeles Automotive Works,

Inc., and the Rose-Engle Company. Will you please

look this over and state whether or not it is a true

copy of the original license agreement ?

A. Yes, this is a true copy of the original license

agreement referred to.

Q. Will you please mark this copy of license

agreement as Exhibit No. 9 and attach it as a part

of your deposition in this case ?

A. Yes, I will.
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Q. Mr. Reinhard, will you please state if you

know what prompted the Los Angeles Automotive

Works to enter into this license agreement covering

the use of the Rose-Engle Process by them ?

A. The license was made because after due in-

vestigation of the process, we were convinced that

it offered a practical and efficient way of locking a

coating of sprayed molten metal to the surface of a

base part or element.

Q. Is the Los Angeles Automotive Works now

actively engaged in the work of applying sprayed

molten metal to machine elements?

A. Yes. We have been doing metal spraying

as a regular part of our business for a little over

two years.

Q. Are you using the Rose-Engle process now?

A. Yes, we use it right along and have been ever

since entering into the license agreement with the

Rose-Engle Company.

Q. Then would you consider as a user of the

Rose-Engle process that it has a real utility in the

metal spray industry?

A. Yes, decidedly so. The surface of a machine

element can be prepared or broken with good expe-

dition. The bond created is thoroughly capable in

holding the coating. We use two variations of the

process to suit the job.

Q. Will you please explain what you mean by

the variations referred to?

A. Yes. On the surface of an element where the

thickness of the metal coating does not exceed 1/16
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of an inch in thickness above the top of the broken

thread cut, we do not break or open the surface

to the same extent as we do on the thicker coatings

required in building up the surface and in job work,

such as automotive parts subject to hard duty serv-

ice, we break or open the surface to a greater extent

to insure the locking of the thicker metal coatings.

We frequently build up coating thickness of % of

an inch or more using the Rose-Engle process, as

a certainty that the sprayed molten metal will not

give way from the base part.

Mr. Blackburn: No cross examination.

ROBERT N. REINHARD

State of California,

County of Los Angeles—ss.

I, B. B. Gillette, a Notary Public in and for the

County of Los Angeles, State of California, do here-

by certify:

That in accordance with the stipulation made on

November 6th, 1939, the following named party per-

sonally appeared before me: Robert N. Reinhard

and whose signature is affixed to the foregoing

deposition, was by me duly swoni to testify the

truth, the whole truth, and nothing but the truth.

That the said party read the interrogatories as set

forth in his deposition and under oath gave his an-

swers to said interrogatories.

All of which were written out upon the typewriter

and then read by him, and after having read the
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interrogatories and their answers, and after the

oath had been administered to him by me, that he

did in my presence sign his deposition.

I further certify that I am not interested in any

degree in the event of the action.

Witness my hand and seal this 6th day of No-

vember, 1939.

[Seal] B. B. GILLETTE
Notary Public in and for the County of

Los Angeles, State of California.

[Endorsed]: Pltfs' Exhibit No. 22. Admitted

and filed Nov. 7, 1939.

Mr. Perry: And the deposition of Phillip D.

Blewett, a witness on behalf of the plaintiffs, pur-

suant to stipulation.

Mr. Beer: No objection.

(The document was received as Plaintiffs' Ex-

hibit No. 23 in evidence.)

PLAINTIFFS' EXHIBIT No. 23

[Title of District Court and Cause.]

DEPOSITION OF PHILIP D. BLEWETT,

A Witness on Behalf of the Plaintiffs.

Los Angeles, California, Monday, Nov. 6, 1939.

Be it remembered, that, pursuant to the attached

stipulation, before me, B. B. Gillette, a Notary

Public in and for the County of Los Angeles, State

of California, duly commissioned and sworn, at
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5400 South Alameda Street, Los Angeles, Cali-

fornia, on the 6th day of November, 1939, at the

hour of 10:00 A. M., personally appeared, Philip

D. Blewett, a witness and

Whereupon, the following proceedings w^ere had:

PHILIP D. BLEWETT
w^as called, and by me duly sworn to testify the

truth, the whole truth and nothing but the truth,

and said witness after first being duly sworn was

asked and answered the interrogatories as herein set

forth, as follows:

Direct Interrogatories

Propounded to Philip D. Blewett

Q. What is your name?

A. Philip D. Blewett.

Q. What is your occupation?

A. I am a machinist working for the Precision

Engineering Company, Los Angeles.

Q. What kind of work do you do Mr. Blewett

in the Precision Engineering Company shop?

A. Metal spraying and grinding.

Q. Would you recognize at least once job of this

character that you did if you were shown a photo-

graph of same? A. Yes, I would.

Q. Will you please tell what the photograph now

handed you illustrates?

A. This picture shows me metal spraying the

journals of the crank shaft of an Atlas Imperial

Diesel Engine.
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Q. Do you know what was done with this job

per photograph after it was metal sprayed by you?

A. Yes, I ground it to specified journal sizes and

turned it over to Lile W. Harvey in charge of the

engine rebuilding part of our Precision Engineering

Company shop.

Q. Mr. Blewett, how did you prepare the jour-

nal surfaces of the crank shaft prior to applying

the sprayed molten metal coating on them"?

A. The journal surfaces were trued up in the

lathe in which the job was metal sprayed. Then

roughly broken with a thread cut of 24 threads per

inch to open the metal surfaces and form a lock

for the sprayed molten metal discharged into the

openings made in the journal surfaces.

Q. Is this the regular practice you employ on

similar crank shaft jobs the journals of which are

coated with sprayed molten metal?

A. Yes, this is our regular surface preparation

and is known in our shop as the Rose-Engle proc-

ess of surface preparation.

Q. Will you please mark the photograph show-

ing you spraying the molten metal coating on the

Atlas Imperial diesel engine crank shaft journals

as Exhibit No. 18.

A. Yes, I will.

That is all.

Mr. Blackburn: No cross examination.

PHILIP D. BLEWETT
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State of California,

County of Los Angeles—ss.

I, B. B. Gillette, a Notary Public in and for the

County of Los Angeles, State of California, do

hereby certify:

That in accordance with the stipulation made on

November 6th, 1939, the following named party

personally appeared before me: Philip D. Blewett

and whose signature is affixed to the foregoing depo-

sition, was by me duly sworn to testify the truth,

the whole truth, and nothing but the truth. That

the said party read the interrogatories as set forth

in his deposition and under oath gave his answers

to said interrogatories.

All of which were written out upon the type-

writer and then read by him, and after having read

the interrogatories and their answers, and after

the oath had been administered to him by me, that

he did in my presence sign his deposition.

I further certify that I am not interested in any

degree in the event of the action.

Witness my hand and seal this 6th day of No-

vember, 1939.

[Seal] B. B. GILLETTE
Notary Public in and for the County of Los An-

geles, State of California

[Endorsed]: Pltfs' Exhibit No. 23. Admitted and

filed Nov. 7, 1939.
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Mr. Perry: We offer the deposition of Lile W.
Harvey.

Mr. Beer: No objection.

(The document was received as Plaintiffs' Ex-

hibit No. 24 in evidence.)

PLAINTIFFS' EXHIBIT No. 24

[Title of District Court and Cause.]

DEPOSITION OF LILE W. HARVEY.

A Witness on Behalf of the Plaintiffs.

Los Angeles, California, Monday Nov. 6, 1939.

Be it remembered, that, pursuant to the attached

stipulation, before me, B. B. Gillette, a Notary

Public in and for the County of Los Angeles, State

of California, duly commissioned and sworn, at

5400 South Alameda Street, Los Angeles, Califor-

nia, on the 6th day of November, 1939, at the hour

of 10:00 A. M. personally appeared, Lile Harvey,

a witness and

Whereupon, the following proceedings were had:

LILE W. HARVEY
was called, and by me duly sworn to testify the

truth, the whole truth and nothing but the truth,

and said witness after first being duly sworn was

asked and answered the interrogatories as herein

set forth, as follows:

Direct Interrogatories

Propounded to Lile W. Harvey

Q. What is your name?

A. Lile W. Harvey.



Metals Processing Corp., et al. 125

(Deposition of Lile W. Harvey.)

Q. What is your occupation'?

A. I am engaged by the Precision Engineering

Company in the gas and diesel engine rebuilding de-

partment of the company.

Q. Would you recognize jobs that you have done

if shown photographs of the same*?

A. Yes, I would.

Q. What does the photograph I now hand you

illustrate ?

A. It show^s a crank shaft of a diesel engine

ready to be dropped down into the bearings of its

engine bed.

Q. Do you know the manufacturer of the engine

using this crankshaft and engine bed?

A. Yes, I do. This crankshaft and engine bed is

for an Atlas Imperial Diesel engine.

Q. Do you know the customer of the Precision

Engineering Company for whom this job was done?

A. Yes. It was done for the Rohl-Connolly Com-

pany, Los Angeles, large contractors.

Q. Mr. Harvey do you know whether the journal

surfaces of the crank shaft had sprayed metal coat-

ings on them?

A. Yes, the journals of the crank shaft were

metal sprayed and gromid before being turned over

to me by Al Tetzlaff our Machine Shop Foreman

of Precision Engineering Company.

Q. Do you handle many similar crank shafts

coated with sprayed molten metal on the journal

surfaces ?
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A. Yes, a great many for different customers

of our concern.

Q. Do you know how the sprayed molten metal

was bonded to the journal surfaces of the crank

shaft which is shown in the photograph?

A. Yes, by the Rose-Engle process which we

use in the Precision Engineering Shop.

Q. Will you please mark this photograph as

Exhibit No. 17 and attach it to your deposition in

this case? A. Yes, I wdll.

That is all.

Mr. Blackburn: No cross examination.

LILE W. HARVEY

State of California,

County of Los Angeles—ss.

I, B. B. Gillette, a Notary Public in and for the

County of Los Angeles, State of California, do

hereby certify:

That in accordance with the stipulation made on

November 6th, 1939, the following named party

personally appeared before me: Lile Harvey and

whose signature is affixed to the foregoing deposi-

tion, was by me duly sworn to testify the truth,

the whole truth, and nothing but the truth. That

the said party read the interrogatories as set forth

in his deposition and under oath gave his answers

to said interrogatories.

All of which were written out upon the typewriter

and then read by him, and after having read the
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interrogatories and their answers, and after the

oath had been administered to him by me, that he

did in my presence sign his deposition.

I further certify that I am not interested in any

degree in the event of the action.

Witness my hand and seal this 6th day of No-

vember, 1939.

[Seal] B. B. GILLETTE
Notary Public in and for the County of Los An-

geles, State of California

[Endorsed]: Pltfs' Exhibit No. 24. Admitted and

Filed Nov. 7, 1939.

Mr. Perry: We offer in evidence the document

now marked Plaintiffs' Exhibit 17 for identifica-

tion, it being described in the deposition of the

witness Lile W. Harvey. [24]

Mr. Beer: No objection.

(The document was received as Plaintiffs' Ex-

hibit 17 in evidence.)
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Mr. Perry: We offer the deposition of A. B.

Tetzlaff.

Mr. Beer: No objection.

(The document was received as Plaintiffs' Ex-

hibit No. 25 in evidence.)

PLAINTIFFS' EXHIBIT No. 25

[Title of District Court and Cause.]

DEPOSITION OF A. B. TETZLAFF

A witness on behalf of the Plaintiffs.

Los Angeles, California, Monday Nov. 6, 1939.

Be it remembered, that, pursuant to the attached

stipulation, before me, B. B. Gillette, a Notary

Public in and for the County of Los Angeles, State

of California, duly commissioned and sworn, at

5400 South Alameda Street, Los Angeles, Califor-

nia, on the 6th day of November, 1939, at the hour

of 10:00 A. M., personally appeared, A. B. Tetzlaff,

a witness and

Whereupon, the following proceedings were had:

ALVIN B. TETZLAFF

was called, and by me duly sworn to testify the

truth, the whole truth and nothing but the truth,

and said witness after first being duly sw^orn was

asked and answered the interrogatories as herein

set forth, as follows:

Direct Interrogatories

Propounded to Alvin B. Tetzlaff

Q. What is your name?

A. Alvm B. Tetzlaff.
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Q. What is your occupation?

A. I am Machine Shop Foreman of the Preci-

sion Engineering Company, Los Angeles, California.

Q. Are you familiar with the practices of the

metal spray industry?

A. Yes. We do a great deal of metal spraying

in our shop. In fact the Precision Engineering

Company do a job shop business in metal spraying

and grinding.

Q. Of what does your metal spray work consist,

that is, the principal items you handle?

A. The spraying of molten metal in our shop

consists principally in applying surface coatings

on machine elements in rebuilding them, such as

the journals of crankshafts of gas and diesel en-

gines, pump plungers, pistons, and piston rods for

example.

Q. In your shop work what means do you em-

ploy to bond the si)rayed metal coatings to the ele-

ments ?

A. We employ the Rose-Engie process under li-

cense with the Rose-Engle Company.

Q. Mr. Tetzlaff, I hand you five (5) specimens

which have been marked by another witness in this

case as Exhibits Nos. 4, 5, 6, 7, and 8.

Q. Do you know the history of these specimens?

A. Yes, I made all of the specimens on an order

received from the Metals Processing Corporation of

Los Angeles, California.

Q. Do you know who the Metals Processing

Corporation is?



Metals Processing Corp., et al. 131

(Deposition of A. B. Tetzlaff.)

A. Yes. I understand they are the exclusive

licensees under the Rose-Engle process.

Q. Do these exhibits Nos. 5 and 6 as identified

by you illustrate the type of rough broken surface

of the Rose-Engle process such as you are using in

regular shop practice in applying coatings of

sprayed molten metal to machine elements ?

A. Yes, they were particularly made by me and

represent the form of the Rose-Engle bond we are

using on our metal spraying job work.

Q. Are the diameters of all the shafts of Ex-

hibits Nos. 4, 5, 6, and 7 the same.

A. Yes they all micrometer caliper the same.

Q. Is the thread pitch the same on all of the

shafts of Exhibits Nos. 4, 5, 6, and 7.

A. Yes the pitch is the same—24 threads per

inch.

Q. Referring now to Exhibit No. 7 will you

please explain how this specimen was made by you ?

A. The surface of Exhibit No. 7 has been made

by me with a smooth American Standard Screw

thread as commonly employed on a bolt for en-

gagement with a nut, and also with a rough broken

thread cut surface the same as the Rose-Engle

process broken thread surface which I cut on Ex-

hibit No. 6. After preparing the smooth and rough

broken thread surfaces I put the specimen in a

lathe. I then mounted a metal spray gun in the

tool post of the lathe, started the lathe and ro-



132 R. A. Emmett, etc. vs.

(Deposition of A. B. Tetzlaff.)

tated the specimen in the lathe counter clockwise

or in the same direction of rotation that I used

in cutting and breaking the specimen surfaces with

the respective threads. Next I started the metal

spray gun using high carbon steel wire as metal

and then adjusted the sprayed molten metal as dis-

charged out of the gun nozzle so that the metal was

propelled into the crevices or pores of the rough

broken Rose-Engle process surface and deposited

the steel coating thereon. I then moved the carriage

of the lathe along so that the sprayed molten metal

from the gun was deposited on the smooth thread

cut surface. In locating the molten metal discharge

from a metal spray gun in order to best have the

molten metal enter the crevices and pores of the

Rose-Engle bond the metal discharge is made

slightly below the axis of the shaft coated when the

direction of rotation is counter clockwise and which

is the direction of rotation generally used in all

lathe cutting operations.

Mr, Blackburn: No cross examination.

A. B. TETZLAFF

State of California,

County of Los Angeles—ss.

I, B. B. Gillette, a Notary Public in and for the

County of Los Angeles, State of California, do here-

by certify:

That in accordance with the stipulation made on

November 6th, 1939, the following named party per-
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sonally appeared before me: A. B. Tetzlaff and

whose signature is affixed to the foregoing deposi-

tion, was by me duly sworn to testify the truth, the

whole truth and nothing but the truth. That the said

party read the interrogatories as set forth in his

deposition and under oath gave his answ^ers to said

interrogatories.

All of which were written out upon the typewriter

and then read by him, and after having read the

interrogatories and their answers, and after the

oath had been administered to him by me, that lie

did in my presence sign his deposition.

I further certify that I am not interested in any

degree in the event of the action.

Witness my hand and seal this 6th day of No-

vember, 1939.

[Seal] B. B. GILLETTE
Notary Public in and for the County of

Los Angeles, State of California

[Endorsed]: Pltfs' Exhibit No. 25. Admitted and

filed Nov. 7, 1939.

Mr. Perry: Also offer the deposition of William

Juvonen.

Mr. Beer: No objection.

(The document was received as Plaintiffs' Ex-

hibit No. 26 in evidence.)
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PLAINTIFFS' EXHIBIT NO. 26

[Title of District Court and Cause.]

DEPOSITION OF WILLIAM JUVONEN,

A Witness on Behalf of the Plaintiffs

Los Angeles, California, Monday, Nov. 6, 1939.

Be it remembered, that, pursuant to the attached

stipulation, before me, B. B. Gillette, a Notary

Public in and for the County of Los Angeles, State

of California, duly commissioned and sworn, at 5400

South Alameda Street, Los Angeles, California, on

the 6th day of November, 1939, at the hour of 10:00

A. M., personally appeared William Juvenon, a

witness, and

Whereupon, the following proceedings were had:

WILLIAM JUVENON
was called, and by me duly sworn to testify the

truth, the whole truth and nothing but the truth,

and said witness after first being duly sworn was

asked and answered the interrogatories as herein

set forth, as follows:

Direct Interrogatories

Propounded to William Juvenon

Q. What is your name*?

A. William Juvonen.

A. I am 3. machinist at the Precision Engineer-

ing Company, Los Angeles.

Q. Mr. Juvenon, I hand you 5 specimens made

of steel and ask if you are familiar with same?

A. Yes, I am.
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Q. Where did you first see these specimens?

A. In the shop of the Precision Engineering

Company.

Q. Will you examine the specimen which has

been marked as Exhibit No. 7 in this case and state

in particular regard to this specimen what you

know about it.

A. This specimen was handed me by Mr. Tetz-

laff, Shop Foreman of the Precision Engineering

Company.

Q. What instructions if any did Mr. Tetzlaff

give you in regard to this specimen Exhibit No. 7?

A. He asked me to take the specimen and try

to break the sprayed metal steel coatings away

from the two different thread cuts upon which the

coatings had been applied. One of the thread cuts

was a smooth one and the other a rough broken one

like we break the surface in our shop for a Rose-

Engle bond.

Q. What did you then do?

A. I took a Stillson pipe wrench and applied

the jaws of the wrench first to the metal coating

on the smooth thread cut and in doing so the coat-

ing split and broke away with a comparatively

small amount of effort. I then took the same Still-

son wrench and applied the jaws to the metal coat-

ing as made on the rough broken thread cut that

is what we term the Rose-Engle process breaking

of the surface. In doing this I could not dislodge
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the coating and after working hard to do so gave

up my endeavors in trying to do so. I applied the

Stillson wrench to this metal sprayed coating many
times as shown by the greater amoimt of cutting

by the wrench jaws on this coating than in the metal

sprayed coating on the smooth cut thread. In fact

there is only about one or two Stillson wrench cuts

on the coating that broke away.

Mr. Blackburn: No cross examination.

WILIJAM JUVONEN.

State of California,

County of Los Angeles—ss.

I, B. B. Gillette, a Notary Public in and for the

County of Los Angeles, State of California, do here-

by certify:

That in accordance with the stipulation made on

November 6th, 1939 the following named party per-

sonally appeared before me: William Juvenon and

whose signature is affixed to the foregoing deposi-

tion, was by me duly sworn to testify the truth, the

whole truth, and nothing but the truth. That the

said party read the interrogatories as set forth in

his deposition and under oath gave his answers to

said interrogatories.

All of which were written out upon the typewriter

and then read by him, and after having read the in-

terrogatories and their answers, and after the oath

had been administered to him by me, that he did in

my presence sign his deposition.
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I further certify that I am not interested in any

degree in the event of the action.

Witness my hand and seal this 6th day of Novem-

ber, 1939.

[Seal] B. B. GILLETTE
Notary Public in and for the County of

Los Angeles, State of California.

[Endorsed] : Pltfs' Exhibit No. 26. Admitted and

filed Nov. 7, 1939.

Mr. Perry: We offer the deposition of E. M.

Morehouse.

Mr. Beer: No objection.

(The document was received as Plaintiff's Ex-

hibit No. 27 in evidence.)

PLAINTIFFS' EXHIBIT NO. 27

[Title of District Court and Cause.]

DEPOSITION OF E. M. MOREHOUSE

A Witness on Behalf of the Plaintiffs

Los Angeles, California, Monday Nov. 6, 1939.

Be it remembered, that, pursuant to the attached

stipulation, before me, B. B. Gillette, a Notary Pub-

lic in and for the County of Los Angeles, State of

California, duly commissioned and sworn, at Room
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1310 Washington Building, Los Angeles, California,

on the 6th day of November, 1939, at the hour of

2:00 P. M., personally appeared, E. M. Morehouse,

a witness and

Whereupon, the following proceedings were had:

E. M. MOEEHOUSE
was called, and by me duly sworn to testify the

truth, the whole truth and nothing but the truth,

and said witness after first being duly sworn was

asked and answered the interrogatories as herein set

forth, as follows:

Direct Interrogatories

Propounded to E. M. Morehouse

Q. What is your name?

A. Eugene M. Morehouse.

Q. What is your occupation?

A. I am a mechanical draughtsman making

drawings for patent attorneys.

Q. How long have you been doing this work?

A. For the past 15 years.

Q. Then you have prepared a great many patent

office drawings as used by attorneys and in accord-

ance with the requirements of the U. S. Patent Of-

fice.

A. Yes, a great many such drawings.

Q. Will you please examine the copy of the

United States Letters Patent of February 20th,
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1934 which I hand you and state if you made this

drawing in this patent.

A. No, I did not.

Q. Now, Mr. Morehouse will you please give us

your understanding of the illustration. Figure 1, of

the drawing, particularly as regards the ''V" shaped

threads (3) in the drawing that is in your opinion

does the drawing show the sides of these thread cuts

(3), as being broken.

A. The drawing shows the side surfaces as being

broken, the dotted marks on the sides of the thread

cuts in Figure 1 of the drawing definitely illustrate

this to be so.

Mr. Blackburn: No cross-examination.

E. M. MOREHOUSE

State of California

County of Los Angeles—ss.

I, B. B. Gillette, a Notary Public in and for the

County of Los Angeles, State of California, do here-

by certify:

That in accordance with the stipulation made on

November 6th, 1939, the following named party per-

sonally appeared before me: E. M. Morehouse and

whose signature is affixed to the foregoing deposi-

tion was by me duly sworn to testify the truth, the

whole truth, and nothing but the truth. That the

said party read the interrogatories as set forth in

his deposition and under oath gave his answers to

said interrogatories.
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All of which were written out upon the typewriter

and then read by him, and after having read the in-

terrogatories and their answers, and after the oath

had been administered to him by me, that he did in

my presence sign his deposition.

I further certify that I am not interested in any

degree in the event of the action.

Witness my hand and seal this 6th day of Novem-

ber, 1939.

[Seal] B. B. GILLETTE
Notary Public in and for the County of Los Angeles,

State of California

[Endorsed] : Pltfs. Exhibit No. 27. Admitted and

filed Nov. 7, 1939.

Mr. Perry: To which is attached the Letters

Patent marked as a separate exhibit.

(The document was received as Plaintiff's Ex-

hibit No. 27-A in evidence.)
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PAUL p. O'BRIEf
CLERK

This Invention relates to an Improvement in

coating of machine elements, and more particu-

larly to the spraying of such machine elements as

pistons, crank-shafts, and bearings, with spring-

I steel or the like, in order to Impart a hard, smooth
surface thereto.

It is particularly applicable to alloy machine
elements which are light in weight but soft and
wear out easily. By inlaying a steel band onto

I the surface of such machine elements, a hard,

smooth surface is obtained which will double the

life of the elements and, in the case of an alloy

piston, will also save the cylinder walls.

In the accompanying drawing:
i Fig. 1 is a diagrammatic view showing the
spraying of a piston; and

Pig. 2 is an. enlarged sectional view there-

through.
In carrying out the process, it is described

1 In connection with an alloy piston, although it

may apply equally well to other machine ele-

ments, such as crank-shafts, main bearings or

the like. The piston, designated generally by the

nimieral 1, Is centered in lathe supports 2, and
( which piston first has a portion of its surface

cut away by means of a tool, which cuts a V-
shaped groove therein, as shown in Fig. 1.

The tool is set so that It breaks the metal
slightly, leaving the pores of the metal oi>en and

) rough, to give an adhering surface for the metal
to be sprayed thereon. This V-shaped groove

is designated by the numeral 3 and at its opposite

ends the metal Is undercut as at 4 to also cause

an adherence between the coating and the piston.

S After the groove 3 has been formed in the

surface of the piston, the latter is ready to re-

ceive the metal to be sprayed thereon. This is

done by rotating the piston in the lathe and
mounting a sprajring apparatus or depositor,

) designated generally by the numeral 5, on a tool

post, which Is in turn mounted on a carriage, to

» move the depositor lengthwise of the piston.

This depo6it<y 5 may be of any well-known
form for depositing metal in a finely divided form

i on the surface of the piston. Spring steel wire
may be used in the depositor, such as piano
wire or any high carbon steel wire that will

harden when cooled quickly.

The adhering layer is designated by the nu-
) meral 6 In Fig. 2, and after it has been built up
on the piston, it Is ground down to the required
size, and If desired the grinding may be such as
to permit chromium plating.

This process has been tried and tested over an
> extended period of time and has been found to

give very superior results, requiring substantially

less repacking than is ordinarily found necessary.

We claim:

1. A process of Inlajring a metallic band in the

external surface of a metallic machine element, w
comprising rotating an element in contact with a

cutting tool arranged to break the metal in form-

ing a groove in the surface, the bottom surface

of which groove is abnormally broken and rough,

and building metal in the groove by spraying. 65

2. A process of inlaying a metallic band in the

external surface of a metallic machine element,

comprising rotating said element while in contact

with a cutting tool which forms an external

groove in the periphery of the element, which TO

groove thus formed has the bottom surff^ there-

of broken and rough for ready adhesion of

sprayed metal, and building metal in the groove

by spraying.

3. A process of inlaying a metallic band in the T6

external surface of a machine element compris-

ing rotating said element in contact with a cut-

ting tool so set as to form a groove in the surface

with a porous or broken bottom wall, undercut-

ting the edges of said groove and thereafter and M
during the rotation of said element spraying

metal in the groove to adhere to the porous sur-

face and form a band in the groove.

4. A process of inlaying a metallic band in the

surface of a metallic machine element, compris- M
ing arranging said element in contact with a cut-

ting tool, causing relative motion between the

contacting surface of said element and tool with

said tool arranged to break the metal in forming

a groove in the surface, the bottom surfac£J)f 00

which groove being abnormally broken and rough,

and building metal in the groove by spraying.

5. A process of inlaying a metallic band in the

surface of a metallic machine element, compris-

ing arranging said element in contact with a 08

cutting element, causing turning motion of one
of said elements about an axis while the first-

mentioned element has its surface in contact with

the cutting element, and with said cutting ele-

ment arranged to break the metal in forming a 100

groove in the surface so that the bottom surface

of said groove is formed abnormally broEen and
rough, and building metal in the groove by spray-

ing.

THOMAS R. ROSE. 105

HERMAN L. ENQLE.

119
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Mr. Perry: We offer in evidence the objects

marked for identification now, numbers 2 to 7, in-

clusive, they being described and referred to in the

various depositions.

The Court: Any objection"?

Mr. Beer: No objection.

(The objects were received as Plaintiff's Exhibits

2 to 7 in evidence.)

Mr. Perry: We offer in evidence the documents

now marked Plaintiff's Exhibit No. 9 for identifi-

cation, it being described and referred to in the va-

rious depositions that have been admitted in evi-

dence.

Mr. Beer: No objection. [25]

(The document was received as Plaintiff's Ex-

hibit No. 9 in evidence.)

PLAINTIFFS' EXHIBIT NO. 9

AGREEMENT

This agreement made and entered into by and

between the Rose-Engle Company, a California Cor-

poration, with principal offices at 711 Sanford

Street, Wilmington, California, Party of the First

Part, and the Los Angeles Automotive Works, In-

corporated, located at 1020 Towne Avenue, Los An-

geles, California, Parties of the Second Part.

Witnesseth

:

That whereas, the party of the first part is the
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owner of patent # 1947493 the Coating of Machine

Elements, and

Whereas, said party of the first part is engaged

in the general business of process bonding and

building of metals, and also in the buying and sell-

ing of the necessary materials used in said business,

and

Whereas, party of the second part is desirous of

entering into a contract with party of the first part

for the purpose of using said patent and the process

described therein, and

Whereas, parties have reached certain agree-

ments which are mutually acceptable.

Now therefore, for and in consideration of the

mutual promises of the parties one to the other it is

agreed as follows:

1. Party of the first part hereby leases to the

party of the second part for the entire period dur-

ing which this agreement is in effect, one Reco wire

metal gun, which said gun and any further guns

which may be obtained from party of the first part

may be used for the purpose of carrying on the

business of process bonding and building of metals

under patent # 1947493.

2. Party of the first part specifically licenses

said parties of the second part to employ for use,

the system described in said patent, during the pe-

riod that this agreement is in force and effect.

3. Parties of the second part agree to pay a

monthly rental of $15.00 for each gun, payable in
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advance, and shall at the time of the signing of this

agreement pay the sum of $150.00 for each gun,

which sum shall constitute the rental for the first

month and the last nine months for each gun. In

the event that the rent as herein provided for is not

paid within twenty days this agreement shall be

considered null and void, and party of the first part

may enter the premises of parties of the second part

and remove said guns using such force as may be

necessary and permissible under the law.

In the event of such default, or in the event of

the termination of this agreement for any other

breach on the part of parties of the second part, all

sums received from parties of the second part as

prepaid rental may be retained by the party of the

first part as liquidated damage.

4. Should parties of the second part require fur-

ther guns in the carrying on of the business they

agree to acquire them from party of the first part,

and agree to pay the same rental as is herein set

forth as the rental for the first gun.

5. Parties of the second part agree to use the

Reco wire metal gun exclusively, and further agree

to use said equipment in a careful manner and to

keep the same in as near its present condition as it

is possible, ordinary wear and tear excepted, and

further agree to replace all broken or damaged parts

except those which are foimd to be defective and

also replace tips and nozzles.

6. The equipment herein leased to parties of the
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second part is to be used by parties of the second

part for the repairing and rebuilding of worn parts

or elements or in doing what is generally termed as

custom repair work. It shall not be construed to

include manufacturing or production in quantity

for any manufacturer.

7. This agreement shall continue during the life

of the patent hereinabove described, or until other-

wise terminated or cancelled as herein set forth.

8. Should either party become insolvent or bank-

rupt, or should the property or assets of the business

be attached or taken under execution, or should any

violation of the terms of this agreement occur, this

agreement may be terminated forthwith, with the

option of either of the parties hereto who may be

aggrieved by said occurrence. Should the parties of

the second part violate in any way this agreement,

the party of the first part may enter the premises of

parties of the second part and repossess all guns

leased to parties of the second part, and should legal

or court action be necessary to recover said equip-

ment, parties of the second part agree to pay the

cost thereof, including a reasonable attorney's fee.

9. This agreement is not transferable by parties

of the second part without the written consent of

the party of the first part.

10. This agreement shall be binding upon the

assigns or successors to the patents of the Rose-

Engle process.

11. Should any alleged infringement of the
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patent herein described, come to the attention of

party of the second part, notice of infringement and

demand to desist shall be served upon the alleged

infringer by party of the first part. Party of the

first part shall not be required to institute any pro-

ceedings legal or equitable to enjoin such infringe-

ment or to obtain damages therefor until party of

the first part shall elect to do so. Party of the first

part shall have the sole and exclusive right of action

in reference to any infringement, and all actions

concerning such infringements, shall inure to the

sole benefit of party of the first part.

In witness whereof we have hereunto set our

hands this 6th day of October, 1937.

ROSE-ENGLE COMPANY
A California Corporation

By: HARRY B. BOWKER Sect.

Party of the first part

L. A. AUTOMOTIVE WORKS
INC

J. W. JOYCE
Manager

Parties of the second part.

[Seal] FRANCES M. BEAUMONT
Notary Public in and for the State of California,

County of Los Angeles.

My commission expires May 19, 1940.

[Endorsed] : Pltfs. Exhibit No. 9. Admitted and

Filed Nov. 7, 1939.
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Mr. Perry: Call Mr. Martin. We offer the docu-

ments now marked Plaintiffs' Exhibits 18 and 19,

respectively, consisting of two photographs and a

photostatic copy of a license agreement, these ex-

hibits having been referred to in the various deposi-

tions heretofore made.

Mr. Beer: No objection.

(The documents were received as Plaintiffs' Ex-

hibits 18 and 19 in evidence.)
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PLAINTIFFS' EXHIBIT No. 19

LICENSE AGREEMENT
This agreement, made and entered into this 31st

day of December, 1938, by and between Metals

Processing Corporation, a corporation of Nevada,

doing business at 1325 Miller Drive, Los Angeles,

California, hereinafter known as Licensor, and

Vernon Tool Co., Ltd., a corporation of California,

doing business at 2740 East Thirty-Seventh Street,

Los Angeles, California, hereinafter known as

Licensee

Witnesseth

:

That whereas Letters Patent of the United States

No. 1,947,493 entitled "Coating of Machine Ele-

ments" was issued to Thomas Roy Rose and Her-

man L. Engle, on February 20th, 1934;

And whereas said patent and all the rights there-

under are now owned by the Rose Engle Company,

a corporation of California, doing business at 715

Sanford Avenue, Wilmington, California;

And w^hereas the Licensor hereto is the exclusive

licensee under said Letters Patent for the United

States of America;

And whereas Licensee is desirous of acquiring

the non-exclusive right and license to practice the

invention described and claimed in said patent;

Now^, therefore, in consideration of the premises

and of their mutual covenants, the parties hereto

hereby agree together as follows:

1. Licensor hereby grants to Licensee, subject
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to the terms and conditions hereinafter set forth,

the nonexclusive right and license to practice the

method of the said patent, in the County of Los

Angeles, State of California, and not elsewhere;

2. Licensee agrees to pay to Licensor a royalty

equal to Five (5%) Per cent of the amount charged

to its customers for all metal spraying which it

may perform during the life of this agreement, the

charges on which said royalty is to be paid to in-

clude the preparation of the surface for spraying,

the spraying of metal on the prepared surface and

the grinding or other finishing operation performed

on the sprayed surface, but not to include the dis-

sembling and reassembling of machinery or any

operation other than those herein specified. Licensee

further agrees that it will pay to Licensor a mini-

mum sum of Twenty-Five ($25.00) Dollars per

calendar month during the life of this agreement,

any royalties accrued during any one calendar

month to be applied toward said minimum payment.

In the event that royalties in excess of said mini-

mum accrue during any one calendar month, the

excess shall be applied toward said minimum in any

subsequent calendar month in which accrued royal-

ties amount to less than said minimum.

3. Licensee agrees to maintain proper books of

account showing the charges made to customers for

the work defined in Clause 2 hereof, the dates on

which and the parties for whom said work was per-

formed and the amount of royalty due to Licensee

thereon, said books to be open to the inspection of
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Licensor or its accredited agent during reasonable

business hours, and to pay to Licensor, on the 25th

day of January, April, July and October, in lawful

money of the United States, the royalty accruing

during the preceding three calendar months, or the

minimum above specified if the accruing royalty be

less than said minimimi;

4. Licensor agrees that so long as this agree-

ment remains in force it will not grant more than

Six (6) licenses to job shops to practice the method

of the patent in the City and County of Los Ange-

les, State of California, the Rose Engle Company,

Wilmington, California, to be considered as one of

said six licensees and the license herein conveyed to

Licensee as another of said six licensees; it being

understood, however, that industries using the

method of the patent where the metal sprayed parts

are not sold as job work are not subject to the pro-

visions of this clause.

5. In the event that Licensee fail to keep or to

make accessible the accoimts herein required, or to

pay said royalties or minimum payments when due.

Licensor may cancel this agreement and the license

herein conveyed, on thirty (30) days' notice in writ-

ing duly given to Licensee, reserving to Licensee

the right to maintain this agreement and license in

force by remedying the breach complained of within

said thirty-day period.

6. In the event that Licensor grant more than

the six (6) licenses stipulated in Clause 4 hereof,

or in the event that Licensee discontinue or dispose
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of its business as a whole, or in the event that

Licensee discontinue the use of the process of the

patent for four (4) consecutive months, Licensee

may cancel this agreement, on thirty (30) days'

notice in writing duly given to Licensor; and in the

event of such cancellation the obligations of Licensee

to Licensor hereunder, except as to the payment of

moneys due and unpaid, shall cease and terminate.

7. The Licensee agrees to mark legibly all work

done by them involving said patent, with the num-

ber and/or date of same and in accordance with the

requirements of the United States Patent Office.

8. Licensor agrees to protect, indemnify and

hold harmless the Licensee against any liability or

claim thereof resulting from the use of said patent

or the process described therein by the Licensee; it

being understood that the Licensee will promptly

notify the Licensor of any claim of infringement

made against Licensee resulting from the use of the

method set forth in said patent.

9. Unless sooner canceled as herein provided,

this agreement and the license granted herein shall

remain in force and effect for the term of five (5)

years from the date hereof ; however, the Licensee is

hereby granted the option of continuing this license

to the full end and term of said Letters Patent, such

continuation being based on the fact that it is the

sense of the parties to this license that the volume

of work and returns to the Licensor per Clause 2

hereof will show a reasonable increase from year to



Metals Processing Corp., etal. 157

year during the five (5) year period, due both to the

sales efforts of the Licensee in extending the use of

said patent in their trade, and to the normal growth

of business from year to year.

10. This agreement and the license granted

herein shall inure to the benefit of and be binding

on the parties hereto, their successors or assigns.

In Witness Whereof the parties hereto have af-

fixed their corporate seals and the signatures of

their proper officials, duly authorized thereunto.

METALS PROCESSING
CORPORATION,

Licensor

ERNEST Y. BERRY
THEODORE G. TOENJES

YERNON TOOL CO., LTD.,

Licensee

WARD BLACKBURN
Yice Pres.

Y. H. BOWEN
Treasurer

The Rose Engle Company, a corporation organ-

ized and existing imder and by virtue of the laws

of the State of California, and having its principal

office at 715 Sanford Avenue, Wilmington, Cali-

fornia, for a valuable consideration to it paid, the

receipt whereof is hereby acknowledged, hereby

consents to, ratifies, agrees to and confirms the

foregomg agreement and all thereof, concerning said
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Letters Patent of the United States No. 1,947,493,

and the rights and license therein given and de-

scribed ; and said Rose Engle Company hereby cove-

nants to and with the said Licensee that it has full

right and power to ratify said agreement.

In witness whereof, said corporation has caused

this instrument to be executed, and its corporate

name and its corporate seal to be hereto affixed,

this 31 day of December, 1938.

ROSE ENGLE COMPANY,
By THOMAS R. ROSE,

President,

and ERNEST V. BERRY,
Secretary.

[Endorsed]: Pltfs' Exhibit No. 19. Admitted

and Filed Nov. 7, 1939.

J. C. MARTIN, JR.,

was called as a witness on behalf of plaintiffs, and

being first duly sworn testified as follows:

Direct Examination

Mr. Perry:

Q. Will you state your name, please?

A
Q
A
Q
Q

J. C. Martin, Jr.

Where do you live, Mr. Martin?

In Los Angeles.

California? A. Yes, sir.

And what is your business or profession?

I am a Patent Attorney.



Metals Processing Corp., et al. 159

(Testimony of J. C. Martin, Jr.)

Q. Are voii also a graduate engineer?

A. Yes, sir; yes, I am.

Q. Where and when did you obtain training as

such?

A. At the California School of Mechanical Arts,

San Francisco.

Q. You hold a degree ? A. No.

Q. What practical experience have you had, Mr.

Martin, with matters such as are involved in this

lawsuit ?

A. Well, I have served an apprenticeship in the

[26] Southern Pacific Shops and am a machinist by

trade.

Q. Have you been in the metal spray business

for any length of time?

A. For several years.

Q. You say you are a Patent Attorney. You

are not admitted to practice in this court, are you?

A. No, I am not. I am only admitted to prac-

tice in the United States Patent Office.

Q. Not in any court? A. No.

Q. Mr. Martin, are you familiar with the pat-

ent involved in this lawsuit. Patent No. 1,947,493,

dated February 20th, 1934, issued to Thomas Roy

Rose and Herman L. Engle, for Improvements in

Coating of Machine Elements? A. Yes, I am.

Q. Have you examined and considered the file

wrapper and contents relating to the prosecution of

the Rose-Engle patent No. 1,947,493 through the

United States Patent Office and which resulted in
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the allowance and issuance of this patent on Feb-

ruary 20th, 1934?

A. Yes, I have made a very full examination of

the file history of the Rose-Engle Patent No. 1,-

947,493.

Q. As a Patent Attorney familiar with the Rose-

Engle process patent application and its prosecu-

tion through the United States Patent Office, what

interpretation do you place on the scope of the

claims in this patent?

A. I have studied these claims very fully and

particularly in the light of the prosecution of the

Rose-Engle application resulting in their allow-

ance, and while the claims could have been con-

structed in other language, there can be no mistake

as to their meaning, and in my opinion, make clear

to the public what was intended by the inventors

through their discovery that the [27] surface of a

machine part or element could be broken, so as to

expose a multitude of pores or openings which serve

to lock sprayed molten metal as discharged from a

metal spraying tool and during rotation of the ele-

ment in a lathe or equivalent machine.

Q. From your review of the file history of the

Rose-Engle Patent No. 1,947,493 in its prosecution

through the United States Patent Office, do you

find anything brought out in respect to the early

work of the inventors in perfecting the improve-

ments of their invention?

A. Yes. The file history shows that these in-

ventors did considerable experimental work prior
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to filing their application for Letters Patent, and

is supported by affidavits filed to this effect in the

file history of the case in its prosecution in the

Patent Office. Particular reference is made to these

affidavits in Amendment No. 10 as made by Vernon

E. Hodges, Attorney for the inventors on January

7th, 1933

Mr. Perry: Is that January 7th or January

17th?

A. 17th, I beg your pardon. These affidavits

support the fact that the inventors, Rose and Engle,

did a great deal of development and experimental

work prior to the filing of their application for

Letters Patent on July 17th, 1931.

Q. And does the Metals Processing Corporation

enter into license agreements covering the use of

the Rose-Engle Patent No. 1,947,493, with indus-

tries employing the metal spray process in their

work? A. Yes, they do.

Q. With the idea in mind of establishing the

commercial and practical value of the Rose-Engle

Patent No. 1,947,493, and as typical of license agree-

ments which have been entered into covering the

use of the Rose-Engle process, I show you this

document. Plaintiffs' Exhibit No. 19 in evidence,

and I will ask you to explain to the court what

that is? [28]

A. It is a photostatic copy of an original license

agreement entered into between the Metals Proces-
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sing Corporation and the Vernon Tool Company,

Limited, of Los Angeles, California.

Q. Now, Mr. Martin, prior to the Rose-Engle

process, I can't remember that patent niunber, but

it is the patent that is involved in here—we will

describe it as the Rose-Engle process, will you tell

us how—what was done in pouring sprayed molten

metal to the surfaces of parts before this patent or

this process became in use?

A. The early work that was done in respect to

the bonding, they sprayed the molten metal to the

surfaces, and the part or substance was affected by,

first, sand-blasting the surface as a means of hold-

ing the metal to it. The depressings and elevations

of the blasted surface acted as locks for retaining

the metal.

Q. I will show you Plaintiffs' Exhibits numbers

2 and 3 in evidence and I will ask you to explain

to the court what those are and what their func-

tion is?

A. Exhibit No. 2 shows a plate which has been

sandblasted and partly coated with a thin coating

of sprayed molten steel metal.

Exhibit No. 3 shows a steel grit blasted plate

with the application of a coating of sprayed molten

metal thereto.

In both of these exhibits, a portion of the plate

has been covered with a sprayed molten metal and

the other portion of each plate has been left with
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the surface preparation as performed by the re-

spective blastings.

Q. Well now, is that the process that was used

prior to the Rose-Engle invention?

A. Yes. The blasting of the surfaces, either by

sand or steel grit, was a commonly employed prac-

tice in the metal spray industry. Attempts were

made in the early practice of the metal [29] spray

art to apply coatings to the surfaces of machine

parts, but there was no reliable or adequate way de-

veloped up to the advent of the Rose-Engle patent

for safely bonding those coatings under conditions

of shock and heavy duty, such as machine elements

are subjected to, as an example, crank shafts of gas

or Diesel engine parts, and such shafts as are sub-

jected to a heavy duty service and frictional en-

gagement.

Q. Do you know of your owti knowledge, Mr.

Martin, whether or not this Rose-Engle process is

being practically and commercially used in the in-

dustries ; that is, commercially used in the trade ?

A. Yes, it is quite extensively used, and by a

great many of the larger oil companies and the

varied industries, particularly, known to me are

those in the area adjacent to Los Angeles, using

the process.

Q. There is a definite commercial, practical use?

A. Yes, definitely so.

Q. And it has been for how long within your

note ?
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A. For many years. Now, that would date back

to the time, about the time when the Rose-Engle

patent was applied for, in 1931, although as far as

I can ascertain from the file history of the case as

Patent Attorney, they did a great deal of experi-

mental work in building up their process; in other

words, their discovery of the invention

Q. It was not an accident?

A. It was not fully put into effect by them until

after the development or experimental work was

accomplished.

Q. I show you Plaintiffs' Exhibit No. 4 in evi-

dence. I will ask you to explain to the court what

that is'?

A. That Exhibit No. 4 typifies a shaft with a

plain screw-thread cut on one end of it, the kind

of a thread that would be ordinarily made in ma-

chine shop practice. [30]

Q. And what is Plaintiffs' Exhibit No. 5, Mr.

Martin ?

A. Exhibit 5 is a like specimen to Exhibit No. 4,

in being a shaft. However, it has a rough broken

thread cut on the surface.

Q. And Exhibit No. 6 is what"?

A. Exhibit No. 6 is a shaft of the same—of about

the same size as the Exhibit No. 4 and 5, except

that it has a much more broken and open surface

than Exhibit No. 5.

Q. And Exhibit No. 7 is what?
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A. No. 7 is a shaft upon which two coatings of

sprayed molten metal have been applied. One of

the coatings has been applied on the thread of

standard machine shop practice, such as Exhibit

No. 4, and the other coating has been applied on a

rough, broken threaded surface of the type shown

in Exhibit No. 6.

Q. Now, will you explain to the court, just

briefly, Mr. Martin, what this patent is that is in-

volved in this lawsuit. I know that the patent

speaks for itself, but you can, if you will just tell

us what it has accomplished by the process?

A. Well, prior to the advent of the Rose-Engle

patent No. 1,947,493, there was no commercial or

practical and reliable bond for retaining the thicker

molten metal coatings. The patent, in my opinion,

could have been more extensively set out in the

specification and illustration of the drawings, and

as a Patent Attorney I probably would have con-

structed the claims of the patent in my own inter-

pretation. However, I am of the opinion that the

claims adequately cover the invention and anyone

reading the patent and knowing the practice would

not be mistaken as to the extent or meaning of the

claims.

Q. What I am getting at, Mr. Martin, is, I wish

you would tell the court generally what this inven-

tion is. I know it is brought out in the depositions

and I know it is included in the patent. Just what

is the invention and what was patented ? [31]
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A. The invention covers a process of breaking

the surface of a base part or element and opening

in the—and opening pores in the surface of the

metal and/or crevices so that the molten metal will

be locked in the open, broken surface. The part,

after the breaking of its surface in a lathe or similar

machine, is rotated in the lathe and the metal pro-

pelled from a metal spray gun is projected into the

open, broken crevices or surfaces under high

velocity.

I'd like to add that all sprayed molten metal is

delivered with velocity. Compressed air is gen-

erally used for the atomizing agency for discharg-

ing the metal, and oxygen and acetylene as fuel for

melting the metal.

Q. This process is patentable, in your opinion,

as a Patent Attorney"?

A. Yes, decidedly so. There was no such prac-

tice prior to the advent of this invention. My study

of the file history and the state of the art, and

which has been quite an exhaustive one, proves to

me that there has been nothing of this character

used.

Mr. Perry: You may cross examine.

Cross Examination

Mi\ Beer:

Q. Do you mean to say that prior to the advent

of this patent, that machine parts were not

processed with molten metal?
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A. That is correct to a certain extent. I prefer

to express it this way: When sprayed metal is

applied to the base part, the metal can be applied

in a definite thickness only, a thickness correspond-

ing only to the depth of the cutting.

Q. I see, correspondingly?

A. For example, a sand-blast surface has a cer-

tain depth of roughening on the surface, and the

metal retention can be [32] only assured in rela-

tively thin coats. That is also true with the steel-

grit blasted bond, except a little thicker coating can

be applied to a steel-grit blasted bond, because the

cutting is slightly deeper. Now, those relatively

thin coatings were not considered by the industries

as being safely bonded to machine parts, and par-

ticularly so in the thin coatings, only that they were

capable of being applied on by those blasted bonds.

The blasted bond surfaces are still used for coat-

ings in metal spray work, but with relatively thin

coatings and not in retaining the thicker coatings.

Q. Then one of the differences is, that this pat-

ent that Rose what?

Mr. Perry: Engle.

Mr. Beer : Rose-Engle Patent, a greater build-up

can be made upon the old metal part with the new

metal ? A. That is correct.

Q. But basically, there is no difference between

the two. They are building metal upon metal?

A. In the sense of building a coating of metal
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upon a prepared surface, the principal difference

is the

Mr. Beer: The depth?

A. The depth of the cutting and also the broken

and abnormally roughened or open surfaces that

locks the metal, which is not present in the sand-

blasted bond.

Q. I notice in your exhibit you have two pieces;

that is Exhibit No. 7, you have built two pieces of

sprayed metal surface there ; one on the regular cut

groove as you explained, and then one on the rough

groove as being a part of the process of the Rose-

Engle Patent, and as I understand, the difference

between the regular groove, which is like this, and

your patent groove is, that this edge is roughened

and then bends over somewhat, is that correct (illus-

trating on blackboard) ? [33]

A. Yes, that is correct. There is a very unusual

breaking of the surface. As it is termed in the pat-

ent, which is probably a comprehensive way of ex-

plaining what happens, the surfaces are broken open

with pores or crevices, and that is not so, of course,

in the standard American thread practice that is

illustrated on Exhibit 7, with the thread containing

that coating, containing the coating applied on it.

Q. As a matter of fact, the one on the regular

groove w^as un-screwedl

A. Yes, it will. There is practically little bond

obtained by the thread of standard practice, such
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as you referred to in your first illustration on the

board.

Q. Then, in effect, the only difference in the old

sand-blasting process and your process is, that the

retaining holes or grooves are rougher and deeper

than they are in the old sand-blasting process?

A. Yes. The metal surface is broken and op-

ened up to form locking surfaces, and it is a cutting

process or grooving process as distinguished from

the blasting process. It carries the possibilities of

applying the coating to the heavy-duty service ma-

chine elements beyond the safe thicknesses that you

can apply upon the elevations and depressions, as I

will express it, of the blasted surfaces.

Q. Are you familiar with the use to Mr. Emmett

with this process?

A. I 'd like to have you say that again.

Q. Are you familiar with the manner and the

length of time in which Mr. Emmett, the defendant,

has used the process*?

A. Well, to the best of my knowledge I would

say about a year.

Q. I believe he was notified by someone of this

patent? A. Yes. [34]

Q. And he ceased to use it?

A. Yes, he did.

Q. But, of course, you understand he intends to

use it miless it is upheld by the court as being a

valid patentable process?



170 R. A. Emmett, etc. vs.

(Testimony of J. C. Martin, Jr.)

A. Well, Mr. Emmett has stated so.

Mr. Beer : That is all.

Redirect Examination

Mr. Perry:

Q. Mr. Martin, do these Exhibits No. 4 and 6

show the difference between the scoring used prior

to the Rose-Engle process, and the w^ay the matter

was handled under that process? In other words,

what I am trying to say is this: Is Exhibit No. 6,

does that represent the scoring that is used under

the Rose-Engle process?

A. Yes, it is a fair representation of the stand-

ard practice of the Rose-Engle process.

Q. And No. 4 is the ordinary machine scoring,

is that true? A. Machine thread cutting.

Q. Machine thread cutting?

A. I will answer that this way, that in general

machine shop practice, the kind of a thread that an

ordinary mechanic would make or ordinarily knows

anything about, is a commercial screw upon which

he screws a nut.

I would like to say this, that one looking at the

Rose-Engle Process surface and not knowing

whether or not it was going to have a metal coating,

a sprayed metal coating applied to it, would wonder

what the purpose of that thread was, because it is

impossible to screw a nut upon a thread of the same

pitch or number of threads per inch and the broken
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Rose-Engle thread cuts of the same pitch and diam-

eter. [35]

Q. It would be impossible to put a nut on Ex-

hibit 6 there ?

A. Yes. So the utility of the Rose-Engle inven-

tion obviously extends beyond the possibijities of a

normal thread that anybody in machine practice

would use.

Mr. Perry : I think that is all.

Mr. Beer: That is all.

Mr. Perry: Does your Honor have any ques-

tions %

The Court: Well, just one. In order to make

that thread, you would use a special cutting tool?

The Witness : Your Honor, you don't have to use

a special thread cutting tool. A V-shape, or what

we call a thread bit, as you ordinarily put in a lathe,

will make a thread rough and abnormally broken as

per Exhibit No. 5. May I have that

Mr. Perry: Yes (handing an exhibit to the wit-

ness).

The Witness: That Exhibit No. 5 has a thread

that is roughly broken and that is made with a

standard V-cutting thread tool that we use in regu-

lar practice. In order to make a thread rough and

an abnormally broken surface like Exhibit No. 6,

which is more roughly broken than 5, the clearances

of the same thread tool, if they are ground just the

reverse of the regular tool, would have a tendency

to plow^ the metal off in that peculiar form.
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That is the thing that Rose and Engle discovered

and I don't think, your Honor, that any mechanic

would ever have the inclination to grind a tool with

a reverse clearance, because it is such an unusual

practice and it would have no purpose, although

either one of these roughened, threaded surfaces

open up pores or crevices suitable for the retaining

of metal sprayed coatings. The only difference be-

tween the ability of the two broken surfaces is, that

the one on Exhibit 5 is used for retaining coatings

of average thickness on machine parts, whereas with

that heavier broken bond, it will retain a greater

thickness of metal. [36]

Now^ either one of them are, in my opinion, within

the interpretation of the invention. However, on

shop parts, like crank-shafts of engines where this

work is being applied, the Rose-Engle process is

being applied by several industries at the present

time, this heavier breaking or deeper cutting is used.

Exhibit No. 6 is a little safer practice for shock

work, although this Exhibit No. 5 will retain a coat-

ing much thicker than that possible by sandblasting.

In the early development of the process of metal

spraying, the contemplation of the early contribu-

tors was to apply metal coatings for decorative pur-

poses, to fabrics, if you please, and to plastic sur-

faces, like the surface of a bust, to bronze it, they

applied, for instance, a coating of sprayed molten

metal of bronze and then oxidized it to give the ef-



Metals Processing Corp., et al. 173

(Testimony of J. C. Martin, Jr.)

feet of an old bronze piece. The metal spray proc-

ess was extended into this country by the licensees

under the early European patent to Schoop, and a

patentee by the name of Morf, but they had no con-

templation of extending the invention into the field

of machine parts, and I would like to add that in

my investigation of the Rose-Engle Patent, I went

very thoroughly into the very early history of it

with Rose-Engle. I made it my business to go to

Calexico, where all development was done. I went

there to find the true story of the development and

found that they had tried to apply a coating of metal

in the broken surface of a pipeline on the opposite

side of the Border, over in Mexicali, for some Gov-

ernment work over there, and the only way that

they knew at that time—it was about in 1927—was

to sandblast that surface and they could not lock

the metal there and they gave it up as a failure, but

they had the determination to continue and they

eventually made some rough, jagged cuts on the sur-

face with a chisel and hammer and sort of locked it,

and they eventually got the metal to seal the open-

ings that were broken in the pipe, and that started

them to work on the subject of a coating-type of

lock or bond for [37] general utility and general

practice.

There is one thing, your Honor, that I'd like to

have yoTi know, that is all sprayed metal as pro-

jected from a gun of common use is locked to the
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(Testimony of J. C. Martin, Jr.)

surface of the part upon which it is applied by a

mechanical lock. Now, when the metal—the metal,

please understand, as it leaves the gun it is not

molten when it hits the surface. It is sufficiently

plastic to go into the openings that are provided by

those pores or crevices that go into the Rose-Engle

surface, but it is a purely mechanical lock as dis-

tinguished from a fusion bond, like you would have

with a welded coating, so obviously, the ability of

the surface preparation to retain the thicker coating

that is required in machine elements, thicker than

you can apply on sand-blasted surfaces has new

utility, and I can find no practice whatsoever in the

art dating back as far as Schoop and Morf, the first

inventors, to bring out the practice through their

licensed American concern, the Metals Coating Com-

pany of America, in Philadelphia, along about in

1915, who used the process about then in this coun-

try, and I can find no contemplation or practice by

them at all, or thoughts in respect to bonded coats

with thickness of the coats beyond that possible of

application by a spray tool on a blasted surface. I

think the best evidence of the value of an invention

is the fact of its extent and use in the industries. In

other words, whether or not the inventors have given

anything worth-while to the public, and I would like

to show you a list which is on the circular of some

of the concerns that are practically using

The Court: Well, that has probably been refer-

red to in the depositions.
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(Testimony of J. C. Martin, Jr.)

The Witness: It has, your Honor.

Mr. Perry : Does your Honor have any further

questions ?

The Court: No.

Mr. Perry: That is all, Mr. Martin. I'd like to

[38] call Mr. Emmett for cross-examination.

ROBERT A. EMMETT
was called as a witness for cross-examination by the

plaintiffs, and being first duly sworn testified as fol-

lows:

Cross Examination

Mr. Perry:

Q. Will you state your name, please?

A. Robert A. Emmett.

Q. You are the defendant in this suit, are you?

A. Yes.

Q. And you are engaged in business as the Mari-

copa Machine Works? A. That is correct.

Q. Here in Phoenix? A. Yes.

Q. Whereabouts, Mr. Emmett?

A. At 525 South Central Avenue.

Q. How long have you been engaged in that busi-

ness? A. For the past 9 years.

Q. Xow, in connection with your business there,

are you engaged in the work of spraying molten

metal coatings on machine elements and re-building

them? A. Not at the present time.
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(Testimony of Robert A. Emmett.)

Q. Were you in the past?

A. Yes, we have been engaged in that class of

work for the past 5 years, but are not doing any

spraying of molten metal in our shop at this time.

Q. Mr. Emmett, are you familiar with the proc-

ess for the coating of machine elements with sprayed

molten metal, known as the Rose-Engle process and

covered by United States Letters Patent No. 1,947,-

493? A. Yes, lam. [39]

Q. How long have you been aware of that pat-

ent? A. Oh, about a year.

Q. And how did you learn about it ?

A. Through the Metals Processing Corporation,

notifying me that the surface preparation I was

making for the bonding with spray metal coatings

on machine elements we re-built was covered by the

Rose-Engle patent.

Q. Did you stop using the process after your

received notification from the Metals Processing

Company ?

A. Yes, I did, however, I wish it understood that

I desire and intend to continue to use that process

unless lawfully prohibited from doing so.

Q. Your deposition has been taken in this case?

The Court: That is what he is reading from.

Mr. Perry : I think it is.

The Witness: Yes.

Mr. Perry: Showing you these exhibits, Plain-

tiff's Exhibits 5 and 6. You heard Mr. Martin de-

scribe what they are? A. Yes.
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(Testimony of Robert A. Emmett.)

Q. And would you tell us if, in your work of

re-building machine elements, you used the process

shown on these exhibits?

A. We used Exhibit No. 6, yes, for bonding.

Q. And had you used generally the process de-

scribed by the witness, Martin, when he was on the

stand ? A. Yes.

Q. That is you did before you were stopped,

when you received this letter from the Metals Proc-

essing Company? A. That is correct.

Q. Mr. Emmett, if the court decided that you

have no right to use the Rose-Engle Patent No.

1,947,493 without first obtaining a license to do so

from the owners or the exclusive licensees, you will,

of course, respect the order of the court? [40]

A. I will.

Mr. Perry: Take the witness.

Mr. Beer: No questions.

Mr. Perry: That is all, The plaintiffs rest.

Mr. Beer: The defendant rests.

The Court: The record may show that the case

is submitted. [41]

1:45 o'clock P. M. November 7th, 1939.

COPY OF MINUTE ENTRY
Messrs. Allan K. Perry and Frank W. Beer, re-

spective counsel being present, whereupon on motion

of Mr. Perry, order allowing plaintiff to re-open
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case.

Plamti:ffs' case was continued on stipulation of

counsel, at which time the court ordered that the

nut, which is attached to Plaintiffs' Exhibit 4, be

admitted in evidence as Plaintiffs' Exhibit 8, and

that Plaintiffs' Exhibit 8 heretofore admitted, be

admitted in evidence as Plaintiffs' Exhibit No. 28.

I hereby certify, that the proceedings had and evi-

dence given upon the trial of this cause is contained

fully and accurately in the shorthand notes taken

by me of said trial, and that the foregoing 26 type-

written pages contain a full, true and accurate tran-

script of the same.

LOUIS L. BILLAR
Official Shorthand Reporter

[Endorsed]: Reporter's Transcript. Filed Nov.

10, 1939. [42]

[Title of District Court.]

October 1939 Term at Phoenix

MINUTE ENTRY OF
TUESDAY, DECEMBER 12, 1939

(Phoenix Division)

Honorable Dave W. Ling,

United States District Judge, Presiding

[Title of Cause.]

This case having been submitted and by the Court

taken under advisement.
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It is ordered that judgment be entered for the

plaintiffs and against the defendant. [107]

[Title of District Court.]

October 1939 Term at Phoenix

MINUTE ENTRY OF
MONDAY, JANUARY 8, 1940

(Phoenix Division)

Honorable Dave W. Ling,

United States District Judge, Presiding

[Title of Cause.]

Allan K. Perry, Esquire, appears as counsel for

the plaintiffs. No coiuisel appears for the defend-

ant. Said counsel for the plaintiffs now files Stipu-

lation allowing plaintiffs until January 8, 1940 to

submit proposed findings of fact and conclusions of

law, and Stipulation that defendant will not file pro-

posed amendments or additions to findings of fact

and conclusions of law now submitted.

Allan K. Perry, Esquire, now presents form of

judgment for plaintiffs, approved as to form by

coimsel for the defendant. Said findings of fact

and conclusions of law are now signed by the Judge,

and

It is ordered that said form of judgment be filed,

entered and spread upon the minutes as the judg-

ment in this case. [108]
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[Title of District Court and Cause.]

raNDINGS OF FACT AND CONCLUSIONS
OF LAW

The above entitled cause came on regularly for

trial on the 7th day of November, 1939, in the

above entitled Court before the Hon. Dave W.
Ling, Judge Presiding.

The plaintiffs, Metals Processing Corporation, a

corporation, and Rose-Engle Company, a corpora-

tion, appeared by their attorney, Allan K. Perry.

The defendant, R. A. Emmett, doing business under

the fictitious name of Maricopa Machine Works,

was present in person and by his attorney, Frank

W. Beer.

Evidence, both oral and documentary, was pre-

sented and the Court having heard and considered

all the testimony in the premises, both oral and

documentary, upon the Bill of Complaint filed by

the plaintiffs, and upon the Answer filed by the de-

fendant, and pursuant to a demand by the defend-

ant for Findings of Fact and Conclusions of Law,

the Court finds, as follows:

FINDINGS OF FACT UPON BILL OF
COMPLAINT

The Court makes its Findings of Fact upon the

Bill of Complaint herein as follows, to-wit

:

I.

That it is true that Metals Processing Corpora-

tion is a corporation organized and existing under
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the laws of the State of Nevada.

That it is true that Rose-Engle Company is a

corporation [109] organized and existing under the

laws of the State of California.

That it is true that R. A. Emmett is doing busi-

ness under the fictitious firm name of Maricopa

Machine Works.

II.

That it is true that this Court has jurisdiction to

hear and determine this cause of action, and that

said jurisdiction depends upon the provisions of

the Revised Statutes of the United States respect-

ing infringement of Letters Patent for inventions.

III.

That it is true that the United States Govern-

ment issued United States Letter Patent No,

1947493, for coating of Machine Elements, to Rose-

Engle Company, one of the plaintiffs herein, on

February 20, 1934, and that said patent was legally

issued and is now in full force and effect.

That it is true that the plaintiff, Metals Proces-

sing Corporation, a corporation, is the exclusive

licensee under said patent for the United States,

and including the State of Arizona.

IV.

That it is true that R. A. Emmett is doing busi-

ness under the fictitious firm name of Maricopa

Machine Works, operating a legal and established
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place of business within the District of Arizona,

to-wit, in the City of Phoenix, State of Arizona.

V.

That it is (.rue that the plaintiffs have engaged at

considerable effort and substantial expense in the

manufacture and sale of machine elements treated

by coating said elements, in accordance with the

process of the invention covered by the patent in

suit and it is true that plaintiffs have built up a

considerable business with such manufacture and

sale.

VI.

That it is true that since the issuance of said

patent, plaintiffs have marked the machine elements

treated by said process [110] and sold by them with

the number of said patent.

VII.

That it is true that within the last six years, to-

wit, within the last year, and within the District

of Arizona, the defendant, R. A. Emmett, doing

business under the fictitious firm name of Maricopa

Machine Works, did unlawfully follow the teachings

of said patent in suit by manufacturing and caus-

ing to be manufactured, used or caused to be used,

devices containing the invention of said Letters Pat-

ent in suit, and therefore, infringed upon said Let-

ters Patent, the property of the plaintiffs.

VIII.

That it is true that by reason of said luilawful
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and infringing acts of said defendant, R. A. Em-
mett, doing business under the fictitious firm name

of Maricopa Machine Works, the plaintiffs have

suffered damage and injury.

IX.

That it is true that the defendant was duly notified

in writing of his infringement of said Letters Pat-

ent and was requested to desist therefrom, and it

is true that the defendant upon receiving such no-

tice did desist from said infringing of said Letters

Patent.

FINDINGS OF FACT UPON ANSWER
The Court finds that it is not true that the patent

issued to the plaintiffs on February 20, 1934, being

Letters Patent No. 1947493 w^as anticipated by pre-

vious patents, or in conflict with any previous pat-

ents issued by the United States Grovemment, and

especially it is not in conflict or anticipated by the

following Letters Patent, to-wit:

No. 1,128,175 to Morf, February 9, 1915;

No. 1,128,058 to Schoop, February 9, 1915;

No. 1,128,059 to Schoop, February 9, 1915;

No. 1,178,551 to Stolle, April 11, 1916;

No. 1,179,762 to Schoop, April 18, 1916;

No. 1,243,795 to Apple, October 23, 1917; [111]

The Court finds that it is not true that the process

of plaintiff's said patent No. 1,947,493 was a prac-

tice employed in the spraying of molten metal and

publicly used for more than two years prior to the

time the inventors Rose and Engle applied for
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U. S. Letters Patent covering their process on July

17, 1931. The court further finds it is true that

the process of j^laintiff's said patent required the

exercise of inventive faculty and that the contribu-

tion to the art of metal spraying by said patent

does involve invention by reason of the new utility

given by it to the varied industries, and that Thomas

Roy Rose and Herman L. Engle were the original,

first and joint inventors of the process covered by

plaintiff's said letters patent No. 1,947,493.

The Court further finds that it is not true that

the following United States Letters Patent relat-

ing to the preparation of the surface for receiving

and interlocking a coating of sprayed molten metal

to a metallic body or base substance anticipate the

said patent of plaintiffs.

No. 444,797 to Martin, January 13, 1891
;

No. 678,383 to Eppler. July 16, 1901;

No. 1,647,851 to Bentley, November 1, 1927;

No. 1,720,708 to Young, July 16, 1929

;

No. 1,817,888 to Lowe, August 4, 1931

;

No. 1,899,068 to Walsh, February 28, 1933

;

No. 1,973,740 to Andres, September 18, 1934;

No. 1,914,774 to Govers, June 20, 1933;

No. 1,948,624 to Bagley, December 18, 1934;

The Court further finds that it is not true that

instruction is given to the public by the machines

of the following United States Letters Patent for

preparing or breaking the surface of a machine

element in accordance with plaintiff's process and
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that the same step of the process can be performed

by a conventional lathe of general shop use.

No. 1,288,690 to Saxton, December 24, 1918;

No. 1,464,834 to Hammett, Mav 8, 1923.

The Court further finds it is not true that the

Patent Examiner in the United States Patent Office

in his consideration [112] and passing upon the

Rose-Engle Patent application failed to give due

consideration to the state of the art, as relating to

the improvements of plaintiff's patent, in his cita-

tion of the following Letters Patent of the United

States during prosecution of the Rose-Engle pat-

ent application and that the Patent Examiner was

fully justified in his allowance of said application

resulting in the granting of plaintiff's said Patent

No. 1,947,493.

No. 1,153,197 to Craig, September 14, 1915;

No. 1,164,008 to Moore, December 14, 1915

;

No. 1,256,599 to Schoop, February 19, 1918;

No. 1,434,047 to De Bata, October 31, 1922;

No. 1,358,728 to Greene, November 16, 1920;

No. 1,790,213 to Gwaltney, January 27, 1931

No. 1,807,689 to Deputy, June 2, 1931.

The Court further finds that it is not true that

the process of the Rose-Engle patent No. 1947493 is

impractical and incapable of successful commercial

use but finds instead that said patent has given to

the varied industries employing the metal spray

process in the rebuilding of machine elements, a

safe and reliable means of locking sprayed molten
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metal to the element whereby worn machine ele-

ments can be rebuilt to withstand arduous duty

and with a thickness of coating beyond that pos-

sible by any previously known method, and that

plaintiff's said patent has extended advantages to

the trade beyond the possibility of a surface prepa-

ration, for the reception and bonding of the sprayed

molten metal, as occasioned by blasting with abra-

sive substances.

The Court further finds no basis for construing

the claims of said patent as being limited to a

groove, the bottom of which is broken, so as to form

pores or crevices for the reception and bonding of

a coating of sprayed molten metal inlaid as a band

in the surface of a machine element, as the means

employed in carrying out the process of plaintiffs'

said patent are identical whether the coating is in-

laid on the surface of a machine element or de-

posited directly on the element surface without be-

ing inlaid, and that in either case when the element

surface is prepared in [113] threadlike formation,

the sides of the threads are broken in such a manner

as to leave pores or crevices which receive and re-

tain the sprayed molten metal.

The Court further finds that none of the said pat-

ents set up in defendant's answer hereinabove re-

ferred to or prior public practices are in conflict

with the patent of the plaintiffs, and finds that the

plaintiff's patent is a valid and legal patent.
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CONCLUSIONS OF LAW
As conclusions of law from the foregoing findings

of fact the Court finds that the plaintiffs are en-

titled to judgment against the defendant and a per-

petual injunction enjoining the defendant, his em-

ployees, agents, servants, associates, workmen, of-

ficers, attorneys, and those in active concert or par-

ticipation with him from further infringing upon

the plaintiff's said Letters Patent, but that no ac-

counting be required to be made by the defendant

in view of his voluntary discontinuance of the use

of plaintiff's said patent, upon recei^dng notifica-

tion to do so by the plaintiffs, and that the use of

the invention by defendant was unintentional.

Let judgment be entered accordingly.

Dated: This 8th day of January, 1940.

DAVE W. LING,

Judge.

Received copy this Jan. 8, 1940.

F. W. BEER,
Atty. for def.

[Endorsed] : Filed Jan. 8, 1940. [114]
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In the United States District Court for the District

of Arizona

No. Civ. 63 Phx.

METALS PROCESSING CORPORATION, a

corporation, and ROSE-ENGLE COMPANY,
a corporation,

Plaintiffs,

vs.

R. A. EMMETT, doing business as the

MARICOPA MACHINE WORKS,
Defendants.

JUDGMENT
The above entitled cause came on regularly for

trial on the 7th day of November, 1939, in the above

entitled Court before the Hon. Dave W. Ling, Judge

Presiding.

The plaintiffs, Metals Processing Corporation, a

corporation, and Rose-Engle Company, a corpora-

tion, appeared by their attorney, Allan K. Perry.

The defendant, R. A. Emmett, doing business under

the fictitious name of Maricopa Machine Works,

was present in person and by his attorney, Frank

W. Beer.

Evidence both oral and documentary was pre-

sented.

The Court having heard and considered all of the

testimony in the premises, both oral and documen-

tary, upon the Bill of Complaint filed by the plain-
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tiffs, and upon the Answer filed by the defendant,

rendered its decision against the defendant and in

favor of the plaintiffs. Pursuant to a demand of

the defendant for Findings of Fact and Conclusions

of Law, the Court having filed herein its Findings

of Fact and Conclusions of Law in writing, and

directed that judgment be entered in accordance

therewith.

Wherefore, by reason of the law and findings

aforesaid

;

It is ordered, adjudged and decreed as follows:

That the defendant be and he is hereby perpetu-

ally enjoined from further infringing upon the

plaintiffs' Letters Patent No. 1,947,493, in any man-

ner or using or causing to be used, in any [115]

form or manner the process of the invention as set

forth and described in said Patent.

Dated: This 8th day of January, 1940.

Approved as to form as provided by Local Rule

No. 22.

FRANK W. BEER,
Attorneys for Defendants.

[Endorsed] : Filed Jan. 8, 1940. [116]

[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice is hereby given that R. A. Emmett, de-

fendant above named, hereby appeals to the Cir-
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ciiit Court of Appeals for the Ninth Circuit, from
that certain order and final judgment perpetually

enjoining the defendant from infringing upon the

plaintiffs' Letters Patent No. 1,947,493, in any

manner, or using or causing to be used, in any

form or manner, the process of the invention as

set forth and described in said patent, said order

and judgment being entered in this action on the

8th day of January, 1940.

Signed: FRANK W. BEER,
Attorney for Appellant,

R. A. Emmett,

Address: 710 Luhrs Tower,

Phoenix, Arizona.

[Endorsed]: Filed Feb. 9, 1940. [117]

CONCISE STATEMENT OF THE POINTS TO
BE RELIED ON BY THE DEFENDANT-
APPELLEE

(1) That the District Court erred in finding

as a fact that the patent issued to the plaintiffs

was not anticipated by previous patents and was

not in conflict with any previous patents.

(2) That the District Court erred in finding

as a fact that the process of plaintiffs' patent was

not a practice employed in the spraying of molten

metal and publicly used for more than two years

prior to the time plaintiffs' patent was applied for;

(3) That the District Court erred in finding

as a fact that the process of plaintiffs' said patent
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required the exercise of inventive faculty, and that

the contribution to the art of spraying molten metal

by the process of plaintiffs' patent was other than a

practice which would ordinarily make itself mani-

fest to those skilled in the art.

(4) That the District Court erred in finding

as a fact that the process of plaintiffs' said patent

had any extended utility beyond the possibilities

of a surface preparation for the receiving and

bonding of sprayed molten metal, as occasioned by

blasting with abrasive substances.

(5) That the District Court erred in finding

as a conclusion of law that plaintiffs were entitled

to judgment against the defendant and to a per-

petual injunction, enjoining the defendant from in-

fringing upon plaintiffs' letters patent and in en-

tering judgment in conformity therewith.

Dated this 24 day of February, 1940.

Signed: ALLAN K. PERRY
Attorney for Metals Process-

ing Corporation, and Rose-

Engle Company, Plaintiffs-

Respondents

Address: Security Building,

Phoenix, Arizona

Signed: FRANK W. BEER
Attorney for R. A. Emmett,

Defendant-Appellant

Address: 710 Luhrs Tower

Phoenix, Arizona

[Endorsed]: Filed February 24, 1940.
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[Title of District Court and Cause.]

STIPULATION WAIVING BOND ON APPEAL

It is hereby stipulated by the plaintiffs, Metals

Processing Corporation and Rose-Engle Company,

and the defendant, R. A. Emmett, through their re-

spective counsel of record, that the giving of an ap-

peal bond by said defendant on appeal to the Cir-

cuit Court of Appeals for the Ninth Circuit, from

that certain order and final judgment entered in

this action on the 8th day of January, 1940, is

hereby waived, and said appeal shall be prosecuted

as if a bond in due form had been filed as of the date

of filing of this stipulation.

Dated this 9 day of February, 1940.

Signed: ALLAN K. PERRY
Attorney for Metals Process-

ing Corporation, and Rose-

Engle Company, Plaintiffs

Address Security Building

Phoenix, Arizona

Signed: FRANK W. BEER
Attorney for R. A. Emmett

Defendant

Address 710 Luhrs Tower,

Phoenix, Arizona

[Endorsed] : Filed Feb. 15, 1940. [118]
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[Title of District Court.]

October 1939 Term at Phoenix

MINUTE ENTRY OF
THURSDAY, FEBRUARY 29, 1940

(Phoenix Division)

Honorable Dave W. Ling,

United States District Judge, Presiding

[Title of Cause.]

It appearing to the Court that the Statement of

the Case on Appeal on file herein conforms to the

truth and is sufficient to present the questions raised

by the appeal,

It is ordered that said Statement of the Case on

Appeal be and it is approved. [119]

[Title of District Court and Cause.]

ORDER TO TRANSMIT ORIGINAL
EXHIBITS UPON APPEAL

Pursuant to Rule 75 (i) of the rules of civil pro-

cedure for the District Courts of the United States,

the court being of the opinion that the original ex-

hibits in the above action should be inspected by the

appellate court:

It is ordered that the Clerk of this District Court

shall, by mail, express or such other mode as may

be selected, by him, transmit to the Clerk of the

United States Circuit Court of Appeals for the

Ninth Circuit, all of the original exhibits in this
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cause, and that when such original exhibits are no
longer required by said appellate court, the clerk

thereof shall return the same to the clerk of this

district court.

Dated this 26th day of August, 1940.

ALBERT M. SAMES
District Judge.

Approved and consented to:

ALLAN K. PERRY
Attorney for Plaintiff

FRANK W. BEER
Attorney for Defendant [120]

[Endorsed: Filed Aug. 26, 1940. [121]

[Title of District Court and Cause.]

STIPULATION AS TO RECORD
UPON APPEAL

It is hereby stipulated and agreed by and between

the parties to the above numbered and entitled ac-

tion, acting through their respective counsel herein,

that:

Whereas, on the 18th day of July, 1940, the United

States Circuit Court of Appeals for the Ninth Cir-

cuit did order that the above named defendant

might have sixty days from said 18th day of July,

1940, within which to file an amended and supple-

mental transcript of record;

Therefore, the parties stipulate, pursuant to Rule

75 (f ) of the rules of civil procedure for the District
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Courts of the United States, that such amended and

supplemental transcript of record shall contain the

following

:

1. The original complaint.

2. The answer.

3. The reporter's transcript.

4. Deposition of Jesse Sheldon Martin.

5. Deposition of Thomas Roy Rose.

6. Deposition of Earl N. Senter.

7. Deposition of E. M. Morehouse.

8. Deposition of Philip D. Blewett.

9. Deposition of Lile W. Harvey.

10. Deposition of Robert N. Reinhard.

11. Deposition of William Juvonen.

12. Deposition of A. B. Tetzlaff. [122]

13. Findings of fact and conclusions of law.

14. Judgment.

15. Notice of appeal.

16. Stipulation waiving bond on appeal.

17. Order to transmit original exhibits.

18. This stipulation.

19. All minute entries.

Dated at Phoenix, Arizona, this 21st day of

August, 1940.

ALLAN K. PERRY
Attorney for Plaintiffs

FRANK W. BEER
Attorney for Defendant

[Endorsed] : Filed Aug. 24, 1940. [123]
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In the United States District Court for the

District of Arizona.

United States of America,

District of Arizona—ss.

I, Edward W. Scruggs, Clerk of the United

States District Court for the District of Arizona,

do hereby certify that I am the custodian of the

records, papers and files of the said Court, including

the records, papers and files in the case of Metals

Processing Corporation, a corporation, et al, plain-

tiffs vs. R. A. Emmett, Etc., defendant, numbered

Civ. 63-Phoenix on the docket of said Court.

I further certify that the attached pages, num-

bered 1 to 124, inclusive, contain a full, true and

correct transcript of the proceedings of said cause

and all the papers filed therein, together with the

endorsements of filing thereon, called for and desig-

nated in the stipulation for the supplemental record

on appeal filed in said cause and made a part of the

transcript attached hereto, as the same appear from

the originals of record and on file in my office as

such Clerk, in the City of Phoenix, State and Dis-

trict aforesaid.

I further certify that the Clerk's fee for prepar-

ing and certifying to this said supplemental tran-

script of record amounts to the sum of $20.00 and

that said sum has been paid to me by counsel for

the appellant.
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Witness my hand and the seal of the said Court

this 9th day of September, 1940.

[Seal] EDWARD W. SCRUGGS,
Clerk [124]

[Endorsed]: No. 9461. United States Circuit

Court of Appeals for the Ninth Circuit. R. A. Em-

mett, Doing Business as the Maricopa Machine

Works, Appellant, vs. Metals Processing Corpora-

tion, a Corporation, and Rose-Engle Company, a

Corporation, Appellees. Transcript of Record. Upon

Appeal from the District Court of the United States

for the District of Arizona.

Filed, September 12, 1940.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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United States Circuit Court of Appeals

For the Ninth Circuit

No. 9461

K. A. EMMETT, doing business as the MARICOPA
MACHINE WORKS,

Appellant

vs.

METALS PROCESSING CORPORATION, a cor-

poration, and ROSE-ENGLE COMPANY, a

corporation.

Appellees

STIPULATION

It is hereby stipulated by and between counsel for

the Appellant and Appellees, that the parts of the

record necessary for consideration on this appeal

are all exhibits and evidence, all minute entries, and

all testimony and pleadings heretofore transmitted

by the Clerk of the District Court for the District

of Arizona.

Dated at Phoenix, Arizona, this 26th day of Sep-

tember, 1940.

FRANK W. BEER
Attorney for Appellant

ALLAN K. PERRY
Attorney for Appellees

[Endorsed]: Filed Sep. 27, 1940. Paul P.

O'Brien, Clerk.
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STATEMENT OF THE CASE

This is an appeal from a decree of the District Court

for the District of Arizona, sustaining plaintiffs'* bill

in equity for infringement of United States Letters

Patent No. 1,947,493 granted to Thomas R. Rose and

Herman L. Engle, on February 20, 1934, for improve-

ments in the Coating of Machine Elements.

The bill is in the usual form charging infringement.

*For convenience, the appellant will in this brief be referred to as the
defendant, and the appellee as the plaintiff.
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The answer denies infringement and attacks the

validity of the patent.

The Trial Court, in its findings upon answer (Tr.,

p. 11) held the patent valid and ordered Judgment (Tr.,

pp. 13, 14) enjoining defendant from further infring-

ing upon said patent.

The patent relates to a process of coating machine

elements, and includes the preparation of the surface or

surfaces of elements of internal combustion engines by

breaking the metal of the element while rotating it in

contact with a tool, thereby opening up pores and/or

crevices of a generally jagged character by which a coat-

ing of sprayed molten metal is locked or bonded to the

base metal of the element. The metal is impelled into

the pores so created, from the melting nozzle of a metal

spray gun.

It should be understood that sprayed molten metal

is retained on the surface where applied by mechanical-

ly bonding with the prepared surface, as distinguished

from a fusion bond as in welding, and plaintiffs have

relied upon the extended utility of the process beyond

present existing methods of locking a sprayed molten

metal coating to the surface of the base part and its

practicability in safely maintaining the coating on the

surfaces of machine elements subjected to mechanical

stresses, and in thicknesses beyond that now capable of

being applied without breaking away from the base

metal of a machine element subjected to torsional

strains and mechanical shocks of service. (Tr., pp. 2,

3 and 4.)
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ASSIGNMENT OF ERRORS
The errors relied on are as follows

:

(1) That the District Court erred in finding as a

fact that the patent issued to the plaintiffs was not an-

ticipated by previous patents and was not in conflict

with any previous patents.

(2) That the District Court erred in finding as a

fact that the process of plaintiffs' patent was not a

practice employed in the spraying of molten metal and

publicly used for more than two years prior to the time

plaintiffs' patent was applied for;

(3) That the District Court erred in finding as a

fact that the process of plaintiffs' said patent required

the exercise of inventive faculty, and that the contribu-

tion to the art of spraying molten metal by the process

of plaintiffs' patent was other than a practice which

would ordinarily make itself manifest to those skilled

in the art.

(4) That the District Court erred in finding as a

fact that the process of plaintiffs' said patent had any

extended utility beyond the possibilities of a surface

preparation for the receiving and bonding of sprayed

molten metal, as occasioned by blasting with abrasive

substances.

(5) That the District Court erred in finding as a

conclusion of law that plaintiffs were entitled to judg-

ment against the defendant and to a perpetual injunc-

tion, enjoining the defendant from infringing upon

plaintiffs' letters patent and in entering judgment in

conformity therewith.



ARaUMENT

Point 1

Defendant contends that it is only a matter of de-

gree as to the extent of the metal locking ability created

by the process of plaintiffs' patent No. 1,947,493, and

that the trial court did not sufficiently weigh this point

in considering the previous patents of defendant's an-

swer, more particularly the patent to Schoop, No. 1,128,-

058 of February 9, 1915, which shows that it is old to

roughen the surface with sand or grit for retaining a

coating of sprayed molten metal, and the patent of

Deputy, No. 1,807,689 of June 2, 1931, which shows it is

old to apply a coating of metal to screw threads. While

the latter patent does not disclose a rough broken

threadlike surface, the instruction given by the Schoop

patent that a roughened surface will retain a coating of

sprayed molten metal would educate that the threads

upon which the metal is applied in Deputy obviously

could be roughened to enhance the bonding ability of

the threaded surface and thereby retain a coating of

sprayed molten metal on the base metal of a machine

element subjected to mechanical shocks of service and

torsional strains (Tr., pp. 2, 3, 4) ; in fact, in like man-

ner as by the process of plaintiffs ' patent. For author-

ity, see the following cases: Whitney v. Emmett

(1831), Baldwin 303, Baldwin, J.: (311); Wood v.

Packer (1883), 17 Fed. Rep. 650.
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Point 2

The trial court in defendant's opinion gave undue

credit to the experimental and development work done

by the inventors, Rose and Engie, and carried out by

them over a period of more than two years prior to the

filing of their application for letters patent on July

17, 1931, as testified to in the deposition of Thomas R.

Rose (pp. 5-6), one of the joint inventors of the Rose-

Engle process, and in view thereof the trial court rul-

ing that the process of plaintiffs ' patent was not a prac-

tice publicly used for more than two years prior to the

filing of their application for letters patent (Tr., pp.

8-9) was in error. For authoiity see the following cases

:

Manning v. Cape Ann Isinglass and Glue Company

(1879) ; 4 Bann. & A. 612, Lowell, J.: (613) ; Root v.

Third Avenue R. R. Company (1889) ; 37 Fed. Rep.

673; 46 0. G. 1393.

Point 3

The preparation of a threaded surface on a base

part, such as a metallic machine element, for retaining

a coating of metal, is a practice which does not involve

invention and is commonly used in machine shop prac-

tice, as the cutting of a thread in a lathe. For authority

see: Rossenwasser v. Berry (1885), 22 Fed. Rep. 841,

Colt, J: (843).



Point 4

The trial court in considering the extended utility

of the process of plaintiffs' patent in findings of fact

upon answer (Tr., pp. 10-11), did not go into the ques-

tion as to what bonding ability or strength is required

in the surface preparation in order to retain the sprayed

molten metal from breaking away from base metal

upon which it is applied ; and while the plaintiffs have

produced evidence and testimony in the trial to support

their contention that a coating of sprayed molten metal

can be more securely locked to the surface of the base

metal and the part made safe against shock, torque and

mechanical stresses of service (Tr., pp. 2, 3, 4) by the

process of their invention, plaintiffs have only dis-

tinguished the extended utility of their process by com-

paring the application of the sprayed molten metal to a

machine-cut thread (generally known in the trade)

made in the base part, with the application of the

sprayed molten metal to a broken thread-like cut made

with pores and/or crevices which retain the sprayed

metal to the base metal in conformity with their inven-

tion. For authority see: Stanley Works v. Sargent

(1871), 8 Blatch. 344, Shipman, J: (346).

Point 5

The trial court in ordering judgment against the de-

fendant and perpetual injunction enjoining the de-

fendant from infringing upon plaintiffs' letters pat-

ent (Tr., pp. 13, 14), has placed defendant to a great dis-
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advantage in the trade of metal spraying by restrict-

ing him to the practice of blasting with abrasive sub-

stances in preparing the surface of the base part for

metal spraying.

Respectfully submitted,

FRANK W. BEER,
Attorney for Defendant-Appellant.

April i..i...., 1940.





j^o> 9461

'7

Winitth States!

Circuit Court of ^pptala

Jfor tiie iSmti) Circuit

R. A. EMMETT, doing business as the

MARICOPA MACHINE WORKS,
Defendant-Appellant,
vs.

METALS PROCESSING CORPORA-
TION, a corporation, and ROSE-
ENGLE COMPANY, a corporation,

Plaintiffs-Appellees.

appellees!' Priet

Upon Appeal from the District Court of the

United States for the District of Arizona

ALLAN K. PERRY,
Security Building,

Phoenix, Arizona,

Attoryiey for Plaintiffs-Appellees.





SUBJECT INDEX

Page

Preliminary Statement 1
'

' Statement of the Case,
'

' in Brief Outline 1

Point 1

Bonds for Retaining a Coating of Sprayed Molten

Metal to the Base Part or Element 3

(A) As regards sand or steel grit blasted bonds 3

(B) As regards thread cutting as a bond 4

Point 2

rp
The Experimental and Development Work Done by

the Inventors Rose and Engle 6

Point 3

Machine Cut Threads as a Bond for Retaining a

Sprayed Molten Metal Coating on a Machine Ele-

ment - 9

Point 4

As to the Extended Utility Occasioned by the Process

of the Rose-Engle Patent „.„ 12

Point 5

The Decree Appealed From Should be Affirmed 14



ii Index

TABLE OF CASES AND AUTHORITIES CITED

Page

Beedle v. Bennett, 122 U. S. 71, 77 9

Fox, etc., V. Corona, etc. (C. C. A. 6), 282 Fed. 502,

511 13-14

Hill V. Biddle (1887), 27 Fed. 560, Butler, J. : (687) 14

LaRue v. Western Electric Co. (1887), 24 Blatch,

392 12

Lyman v. Maypole (1884), Fed. Rep. 735, Blodgett,

J. 736 9

Motor, etc., v. General, etc., (C. C. A. 6) 49 Fed.

(2d) 543, 545 14

Sherman-Clay v. Searchlight Horn Co. (C. C. A. 9)

214, Fed. 86, 93-94 13

Utilities, etc., v. Walker, (C. C. A. 3) 78 Fed. (2d)

18,22 9

Wooster v. Blake (1881), 220 G. 1132, Blatchford,

J.: (1133) 8 Fed. Rep. 429 (432) 2



Mniteb ^tatti

Circuit Court of Appeals!

Jfor tte ^mtJ) Circuit

R. A. EMMETT, doing business as the

MARICOPA MACHINE WORKS,
Defendant-Appellant,
vs.

METALS PROCESSING CORPORA-
TION, a corporation, and ROSE-
ENGLE COMPANY, a corporation,

Plaintiffs-Appellees.

No. 9461

Appellees' priet

PRELIMINARY STATEMENT

"Statement of the Case," in Brief Outline

The questions presented by this appeal arise out of

the infringement of United States Letters Patent No.

1,947,493 of February 20, 1934 issued to Thomas R.

Rose and Herman L. Engle, for improvements in the

coating of machine elements.

The invention in issue relates more specifically to

the application of sprayed molten metal to machine ele-

ments subjected to mechanical stresses where the coat-



ing, for example, forms the journals of crank shafts,

bearings or similar parts. (Tr., p. 2.)

The sprayed molten metal is projected from the

melting- nozzle of a metal spray gun mider high velocity

by compressed air and its bond with the base part de-

pends upon a mechanical locking of the metal there-

with.

By the process of the invention a new way of locking

or keying the metal has been created. Pores and/or

crevices are formed in the base metal surface of a char-

acter which better receive and more securely lock the

metal impelled into them from the nozzle of a metal

spraying tool, than do impressions made in the surface

by blasting it with abrasive substances. (Tr., p. 3.)

The preparation of the surface is made with a cutting

tool and is a machine operation as distinguished from

being formed by the force of an abrasive substance.

Through the new idea of means, greater safety, effi-

ciency and durability of sprayed metal coatings as ap-

plied to machine elements has resulted, in fact the proc-

ess of the invention has extended the utility of the metal

spraying process into the field of machine elements not

theretofore possible. For authority see: Wooster v.

Blake (1881), 220 G. 1132, Blatchford, J.: (1133) 8

Fed. Rep. 429 (432).

Appellant's brief urges (1) anticipation by prior

patents, (2) prior public use, (3) that the improve-

ments of the patent do not involve invention, and (4)

attacks the extended utility of the invention. These



bame questions which fonned the basis of Appellant's

(Defendant's) pleadings in his answer w^ere fully con-

sidered by the Trial Court and covered in Findings of

Fact upon Answer. (Tr., pp. 8, 9, 10, 11.)

Plaintiffs (Appellees) produced testimony and evi-

dence before the Trial Court relating to all of the

points now brought before your honors for considera-

tion.

The facts proved by Plaintiffs (Appellees) in the

Trial Court, which Defendant (Appellant) admits,

(Tr., p. 2) were presented with a full line of evidence

so that a comprehensive understanding of the process

of the invention might be and was had by all concerned.

POINT 1

BONDS FOR RETAINING A COATING OF
SPRAYED MOLTEN METAL TO THE BASE
PART OR ELEMENT.

(A) As Regards Sand or Steel Grit Blasted Bonds.

'i'he Trial Court heard and considered testimony

upon the earlier processes of retaining the metal on a

blasted bond. Specimens were presented to the Trial

Court showing the character of the blasted surface and

the capability of such a surface in supporting a coating

oi' sprayed molten metal. In this regard the witness,

i esse Sheldon Martin, testified as follows

:

'

' Practical use of the metal spray process in the

metal spraying of steel coatings as generally under-



stood by the users of metal spray i^iins and e(iiiii)-

nient, has definitely established the fact that the

depth of the cutting' or roughening of the surface

by sand blasting will not safely support a gi'eater

thickness than .010" (Ten thousandths) of steel

metal, and that the depth of the cutting or i*oughen-

ing of the surface by steel grit blasting

will safely bond a coating of steel up to

.015" (fifteen thousandths) or 1/64"' thiclvuess of

metal. These are the practical limits of coating

thickness as recognized by the trade in using the

respective blasted surfaces as bonds. . . .

However in base parts subject to shock, torque

and/or frictional engagement such as metal coated

machine elements, the blasted bonds are not capa-

ble of retaining the thicker coatings of metal re-

quired in this more arduous service.
'

'

(B) As Regards Thread Cutting as a Bond.

Testimony was also heard by the Trial Court and

specimens presented by Plaintiffs (Appellees). One

of these specimens Exhibit No. 4 had a thread of

American standard screw thread practice cut on it, and

another specimen Exhibit No. 6 had a broken thread

like surface prepared in accordance with the process of

the Rose-Engle patent in issue. A further specimen

Exhibit No. 7 was prepared with a broken thread like

surface in accordance with the Rose-Engle process and

with a V thread of American standard screw thread

practice. This specimen was coated with sprayed
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molten steel metal to which the same witness, Martin,

testified as follows:

"As depicting- the utility of the rough broken

threaded surface in the locking of a coating of

sprayed molten metal of thicknesses beyond that

possible with either a sand blasted or steel grit

blasted surface, reference is now made to Exhibit

No. 7. The surface of the shaft of Exhibit No. 7

has been prepared with the commonly used Amer-
ican standard screw thread of 24 pitch, as per Ex-
hibit No. 4 and also a rough broken thread cut of

24 pitch as per Exhibit No. 6. A coating of sprayed

jnolten steel metal has been applied to both of the

threaded surfaces of this specimen. The coating

is substantially 1/16" thick, or .062" (sixty-two

thousandths) on both the threaded surfaces of the

specimen. A Stillson wrench was applied to the

coatings and in the instance of the unbroken thread

cut surface the molten metal deposition immedi-

ately broke away from the thread upon application

of the wrench jaws to it, cracking longitudinally.

This coating can be moved as a nut on the threaded

surface. The jaws of the Stillson wrench as cut-

ting into the coating are very perceptible. In like

manner the jaws of the same Stillson wrench were

applied to the coating on the rough broken thread

cut of the specimen and after repeated attempts as

indicated by the cutting of the wrench jaws on the

coating, it was impossible to dislodge the metal in

any way."

Defendant's (Appellant's) brief urges that the

threads of Deputy if sand or grit blasted in accordance
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with Schoop, which is the common practice of blasting

the surface, would be sufficiently roughened to retain

a coating of sprayed molten metal in a comparable man-

ner to that of the Rose-Engle patented process.

Plaintiffs (Appellees) contend that such roughen-

ing of the threads by blasting will not carry on beyond

the capacity of blasting well known in the trade.

The Trial Court considered this fully in its Find-

ings of Fact upon Answer. (Tr., pp. 10 and 11.)

POINT 2

THE EXPERIMENTAL AMD DEVELOPMENT
WORK DONE BY THE INVENTORS ROSE
AND ENGLE.

The experimental work carried out by the inventors

was not a public use. The facts are, (1) that their de-

velopment work was carried out to test the capabilty of

the process, and (2) that Rose and Engle did not con-

sider their idea of means as perfectly developed and

therefore carried on their experimental use of the in-

vention without any intention of surrendering it to the

public, but on the contrary retained full control over it

until their ideas were fully realized.

That this is true is evidenced from the affidavits of

J. B. Brazie, Water Superintendent of the City of

Calexico, California, and Martin V. Hall of (klexico,

California, presented in the testimony of one of the

inventors Thomas Roy Rose before the 'l^rial ('ourt.

Both of these parties were cognizant of the experi-



mental work of the inventors Rose and En^le, which

was carried out at the Rose Machine Shop in Calexico,

California, during the years 1928 to 1931. The party

Hall in his affidavit stated,

"That Thomas Roy Rose made known to me in

the early part of 1928 that he contemplated the

application of sprayed molten metal to the wearing

machine parts of Diesel engines, pumps and Cater-

pillar Tractors, stating that he and Herman L.

Engle were working out a way by which a highly

resistant metal coating could be securely bonded

to the wearing parts of my Caterpillar '60' Trac-

tor"—"I then advised Messrs. Rose and Engle that

after they had made a practical application of the

process to some wearing part subject to reasonably

continuous service, I would consider the use of the

process on the wearing parts of my Caterpillar '60'

Tractor.
'

'

In view of this declaraton by the party Hall, Rose

and Engle sought a practical application for their

process and went to the Superintendent of Water Serv-

ice of the City of Calexico, J. B. Brazie, and asked for a

tiial of their invention.

This trial was given them by the party Brazie, who

stated in his affidavit,

"That along about the middle of the year 1928

Thomas Roy Rose made known to me that he and
Herman L. Engle had successfully developed a

new ijrocess for the coating of machine elements

and had carried out a successful experiment of the

process in the Rose Machine Shop, and he w^as de-
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sirous of acquainting^ me with this information so

that he might interest me in applying the new
process to one of the water pumps of the City of

Calexico, the operation and maintenance of which

came under my supervision and direction as Water
Superintendent. Mr. Rose stated that while he

did not regard the process as fully developed he

felt that it was nevertheless worthy of my consid-

eration. Having confidence in Mr. Rose, I looked

favorably upon a trial application of the process.
'

'

. . . "I granted authority to Mr. Rose to apply

the improved bonding process to the pump shaft of

one of the city pumps at the next general overhaul-

ing of same, with the understanding that the job

would be done without charge to the City in order

to establish the practicability and advantages of

the coating process, as I still considered the method

as experimental. . . . This work was carried out

at the Rose Machine Shop on or about September

1st, 1928 . . . after the pump had been in

service for several months ... I was con-

vinced of the practicability of the coating and felt

warranted in extending the use of the process to

other pumps of the city ; and therefore I gave Mr.

Rose an order to api^ly this metal coating process

to a like shaft of another pump. This second pump
with the Rose-Engle coating process was put into

service the early part of August, 1929, payment

having been made to the Rose Mac^hine Shop cov-

ering this job."

This work done by Rose and Engle was clcaily ex-

perimental up until the time the pump shaft coated by



the process of their invention was put into public use

in the early part of August, 1929, when it was sold and

paid for in the regular way.

Having thus established the merit and advantages

ot' the invention in their own minds, Rose and Engle

applied for letters patent on July 17th, 1931, and within

the period of two years after placing it in public use or

on sale. For Authorities, see the foUoA^ing cases:

Beedle v. Bemiett, 122 U. S. 71, 77; Utilities, etc., v.

Walker, (C. C. A. 3) 78 Fed. (2d) 18, 22; Lyman v.

Maypole (1884), Fed. Rep. 735, Blodgett, J. (736)

:

POINT 3

MACHINE CUT THREADS AS A BOND FOR RE-

TAINING A SPRAYED MOLTEN METAL
COATING ON A MACHINE ELEMENT.

Plaintiffs (Appellees) brought before the Trial

Court testimony and evidence in the form of a specimen

shaft, Plaintiifs' Exhibit No. 7, comparing a coating

of sprayed molten metal of the same composition ap-

l)lied on a machine cut thread made in a lathe in accord-

ance with common shop practice, and a thread prepared

in accordance with the process of Rose-Engle patent,

i]i which the thread sides were broken in a manner to

open pores or fissures into which the sprayed metal was

impelled and by which the metal was retained. (Tr.,

pp. 3, 4.)
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The machinist, A. B. Tetzlaf f, who made the speci-

men, Exhibit No. 7, testified,

"The surface of Exhibit No. 7 has been made by
me with a smooth American Standard Screw thread

as commonly employed on a bolt for eni^agement

with a nut, and also with a rou^h broken thread

cut surface the same as the Rose-Engle process

broken thread surface which I cut on Exhibit No.

6. After preparing the smooth and rough broken

thread surfaces I put the specimen in a lathe. I

then mounted a metal spray gun in the tool post of

the lathe, started the lathe and rotated the speci-

men in the lathe counter clockwise or in the same

direction of rotation that I used in cutting and

breaking the specimen surfaces with the respective

threads. Next I started the metal spray gun using

high carbon steel wire as metal and then adjusted

the sprayed molten metal as discharged out of the

gun nozzle so that the metal was propelled into the

crevices or pores of the rough broken Rose-Engle

process surface and deposited the steel coating

thereon. I then moved the carriage of the lathe

along so that the sprayed molten metal from the

gun was deposited on the smooth thread cut sur-

face."

The machinist, Wm. Juvonen who tested the speci-

men, Exhibit No. 7, testified,

"I took a Stillson pipe wrench and applied the

jaws of the wrench first to the metal coating on the

smooth thread cut and in doing so the coating split

and broke away with a comparatively small amount

of effort. I then took the same Stillson wrench
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and applied the jaws to the metal coating as made
on the rough broken thread cut that is what we
term the Rose-Engle process breaking of the sur-

face. In doing this I could not dislodge the coat-

ing and after working hard to do so gave up my
endeavors in trying to do so. I applied the Stillson

wrench to this metal sprayed coating many times

as shown by the greater amount of cutting by the

wrench jaws on this coating than in the metal

sprayed coating on the smooth cut thread. In fact

there is only about one or two Stillson wrench cuts

on the coating that broke away."

This testimony was presented to the Trial (Jourt to

show in a practical way the extended ability of the sur-

face preparation of the Rose-Engle process to retain

a coating of sprayed molten metal in the crevices as

broken in the thread sides beyond that possible by a

machine cut thread as generally known and used in the

trade. Further, in contra-distinction from a machine

(•ut thread the torn and/or broken surface of Plaintiffs

(Appellees) process in thread like form is not adapt-

able to receive a threaded nut in the regular sense of

machine cut threads of general use (Tr., p. 3) and the

coating as applied on a machine cut thread as common-

I\^ known in the trade is not circumferentially locked

on the surface so that it will resist torsional strains and

mechanical shocks of service. (Tr., p. 4.)

The defendant (Appellant) through his use of the

invention admitted its utility and as a witness in his

defense testified that "I desire and intend to continue
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to use that process unless lawfully prohibited from

doing so." For authority see : LaRue v. Western Elec-

tric Co. (1887), 24 Blatch, 392.

POINT 4

AS TO THE EXTENDED UTILITY OCCASIONED
BY THE PROCESS OF THE ROSE ENGLE
PATENT.

Considerable testimony was presented to the Trial

Court on this point to establish the advantages which

the public have received from the process of the in-

vention.

The witness Earl N. Senter, Foreman of the Belyea

Truck Company, Los Angeles, California, who have

about 150 Diesel and gas engine trucks in use, testified

:

"The Precision Engineering Company, (a

licensee under the Rose-Engle Process)* use a

process known as the Rose-Engle Process for lock-

ing the sprayed metal to the journal surfaces of the

crank shafts, and I have sent these metal spray

jobs to them because of this . . . and in my
opinion this is the only reliable and safe way of

locking the metal to the surface. The metal sprayed

coating we have applied to crankshaft journals re-

quire a considerable build up of metal thickness

anywhere from 1/16" to %" on a side, and with a

crankshaft which takes a pounding and torque as

these shafts do in a truck engine, we have got to

know that the sprayed metal will not come off."

* Our insertion.
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The witness Robert N. Reinhardt, Manager Los

Angeles Automotive Works, Los Angeles, California,

which concern is a licensee under the Rose-Engle pat-

ent, testified,

"The license was made because after due inves-

tigation of the process, we were convinced that it

offered a practical and efficient way of locking a

coating of sprayed molten metal to the surface of a

base part or element . . . the surface of a ma-

chine element can be prepared or broken with good

expedition. . . . We frequently build up coat-

ing thickness of V^ of an inch or more using the

Rose-Engle Process, as a certainty that the sprayed

molten metal will not give way from the base part.
'

'

The invention has gone into general use and is an

accepted practice, satisfying the needs of the public as

evidenced by a list of users of the Rose-Engle process

presented to the Trial Court as Plaintiffs (Appellees)

Exhibit No. 10 by the witness Thomas Roy Rose, one of

the inventors, together wath typical job orders. Plain-

tiffs (Appellees) Exhibits Nos. 11 and 12 from the

United States Government Coast Guard Service and

Exhibits Nos. 13 and 14 from the Department of Water

and Power, City of Los Angeles. The job orders of

Exhibits Nos. 11, 12, 13 and 14 had attached to them

photographs illustrating the items upon which the proc-

ess of the invention had been employed. For authori-

ties see: Sherman-Clay v. Searchlight Horn Co. (C. C.

A. 9) 214, Fed. 86, 93-94; Fox etc. v. Corona etc. (C. C.
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A. 6) 282 Fed. 502, 511 ; Motor etc. v. General etc. (C. C.

A. 6) 49 Fed. (2d) 543, 545; Hill v. Biddle (1886), 27

Fed. 560, Butler, J. : (687).

POINT 5

THE DECREE APPEALED FROM SHOULD
BE AFFIRMED

Respectfully submitted,

ALLAN K. PERRY,
Attorney for Plaintiffs (Appellees).
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R. A. EMMETT, doing business as the

Maricopa Machine Works,
Appellant,

vs.

METALS PROCESSING CORPORA-
TION, a corporation, and ROSE-
ENGLE COMPANY, a corporation.

Appellees.

iHotion for l^eljearing

On Opinion upon Appeal from the District Court of the

United States for the District of Arizona.

FILED FRANK W. BEER,
Luhrs Tower,

1 *^ IQAn
Phoenix, Arizona,

'

Attorney for Appellant.





3n tlje Winitt'H States

Circuit Court of Appeals
jfor tt)c iBtintf) Circuit

R. A. EMMETT, doing business as the

Maricopa Machine Works,
Defendant-Appellant,
^^'

\ No 9461METALS PROC^ESSING CORPORA- ^ ^^^-^^^^

TION, a corporation, and ROSE-
ENGLE COMPANY, a corporation,

Plaintiffs-Appellees.

petition for EeJjearing

COMES NOW the Appellant, R. A. Emmett, doing-

business as the Maricopa Machine Works, by his under-

signed attorney, and petitions the (^ourt for an order

granting a rehearing in the above entitled matter, for

the reasons and on the grounds as follows, to-wit

:



I.

That the Court, m its opinion, properly held that

the record was insufficient to enable the Court to pass

upon any of the points raised by this appeal, in that the

record contained no information sufficient to advise

the Court as to what the patent involved is, or what the

other patents in question are which are claimed to have

been anticipated ; that Appellant desires an opportun-

ity to furnish the record to the Court so that an advised

determination may be made.

II.

That the record of the trial court is adequate and

sufficient as to the patent involved between Appellant

and Appellees and the prior patents claimed to be an-

ticipated thereby. That if the Court should allow this

petition for rehearing and fix a time not to exceed sixty

days. Appellant will be able to present the record of

the trial court, which record completely and thoroughly

describes, by expert testimony and physical demonstra-

tive evidence and by samples, the processes involved in

each of said patents in issue in this matter.

WHEREFORE petitioner respectfully prays that

this Court enter its order granting a rehearing, and

allowing not to exceed sixty days within which to pre-

sent the entire and complete record of the trial court

herein.



DATED at Phoenix, Arizona, this 10th day of July,

.1940.

FRANK W. BEER,
710 Luhi's Tower,

Phoenix, Arizona,

Attorney for Appellant.



CERTIFICATE OF COUNSEL

The undersigned, attorney for the Appellant in the

above entitled and foregoing matter, hereby certifies

that in his judgment the foregoing petition is well

founded and not interposed for the purpose of delay,

and that the matters and things therein alleged are true.

FRANK W. BEER,
Attorney for Appellant.










